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I would like to thank Chairman Cummings, Ranking Member Jordan, and the entire
Committee for the opportunity to submit this statement for the record in support of House
Resolution 1, the For the People Act (“the Act”) – a sweeping set of sorely needed reforms to
revitalize and restore faith in our democracy.
This testimony is based on my years of service in government – as a policy advisor at the
Department of Housing and Urban Development; as an associate counsel and special assistant to
the president, as general counsel for the Peace Corps, an executive branch agency; as an assistant
to the president and director of the Presidential Personnel Office in the White House; and as a
member of the 2016 White House Transition Coordinating Council.
It is also based on my work since leaving government at the Brennan Center, a nonpartisan
public policy and law institute that works to reform, revitalize, and defend our country’s system
of democracy and justice. The Brennan Center’s experts have testified dozens of times over the
last decade before Congress and state legislatures around the country. Officials across the
political spectrum have relied on the Brennan Center’s research in crafting innovative policies.
Indeed, a number of the Center’s signature policy proposals have been incorporated into the Act.
The Brennan Center enthusiastically supports H.R. 1. It would be historic legislation. For far
too long, public trust in government has declined, as longstanding problems with our system of
self-government have worsened. In this past election, we witnessed the result. Long lines. Vast
sums of dark money, thanks to Citizens United and other misguided rulings. Harmful rules and
practices that made it harder for many, especially voters of color, to cast their ballot. The
ongoing challenges of gerrymandering, inadequate election administration, and at-risk
technology.
But in the 2018 election, we also saw the awakening of citizens to the urgent need for action.
This Congress was elected with the highest voter turnout since 1914. Many of you were elected
with a pledge to reform democracy. And in states across the country, major ballot measures were
passed by large bipartisan margins to implement bold and creative reform. Voters spoke clearly:
the best way to respond to attacks on democracy is to strengthen it.
If we cherish American democracy, the world’s oldest such system, we must acknowledge
that it urgently needs repair. It is, thus, fitting that this bill is designated as the very first
introduced in this Congress. Democracy reform must be a central challenge for our politics now
and going forward.
Protecting the Right to Vote. Among other things, the Act will bring automatic, online, and
same-day voter registration to voters across the country, which we know from the experience of
more than a dozen states will lead to big gains in voter registration and participation, as well as
decreases in errors and voter disenfranchisement. It affirms a strong commitment to restoring the
full protections of the 1965 Voting Rights Act, which was hobbled by the Supreme Court’s 2013
decision in Shelby County v. Holder, resulting in a wave of discriminatory and restrictive voting
measures across the country. It provides all voters with the flexibility to vote early during the
two weeks before Election Day, which will boost turnout and make it easier for hard-working
Americans to vote. And it will restore voting rights to citizens with past criminal convictions
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living in our communities, strengthening those communities, offering a second chance to those
who have paid their debts to society, and removing the stain of a policy born out of Jim Crow.
Empowering Citizens. The Act creates a small-donor matching system for congressional
elections to amplify the voices of average Americans. A similar system has existed for decades
in New York City, where it has diversified the pool of voters donating to candidates, helped
candidates of modest means run for office, and allowed elected officials to spend more time
speaking with their constituents rather than dialing for dollars from big donors. It gives ordinary
citizens a louder voice, even in the face of Super PACs and dark money. The Act also revamps
the presidential public financing system, closes the “dark money” loophole in existing campaign
finance disclosure laws, extends transparency requirements to online political ads, and overhauls
the dysfunctional Federal Election Commission. These reforms will reduce public corruption,
make elected leaders more accountable to the public, allow voters to better detect who is trying
to influence them and whether elected leaders are in the pocket of “moneyed interests,”1 and help
keep foreign money out of our campaigns.
Ensuring Fair, Effective, and Accountable Representation. The Act curbs extreme
partisan gerrymandering by ensuring that states draw congressional districts using independent
redistricting commissions, follow fair criteria for line-drawing, and increase transparency in the
redistricting process, while ensuring fair representation for diverse communities. In addition to
stemming anti-democratic gerrymandering practices, these reforms will ensure that the electoral
system is more responsive and accountable to the voters and includes more competitive races, as
we know from the experience of states that currently use similar practices.
Securing Elections from Interference. The Act contains a number of provisions for making
America’s elections more secure and less susceptible to foreign cyber-attacks. It requires states
to replace old paperless machines and provides new resources to states to enhance their security
efforts and develop auditing processes. Upgrading our aging voting infrastructure will also help
reduce the unconscionably long lines that so many voters experience every election.
Strengthening Government Ethics and Transparency. Finally, the Act shores up ethics
rules in the executive branch by increasing transparency about senior officials’ conduct,
strengthens enforcement of ethics rules, and slows the “revolving door.” It also adopts stronger
ethics rules for the legislative and judicial branches, helping make clear that Congress and the
courts should also follow a set of ethics standards like the rest of the federal government.
This testimony focuses on this last point – ethics in government.
I.

Background

We are facing a crisis of confidence in American democracy today – a crisis that existed long
before the recent government shutdown. A recent poll showed only a third of Americans trust
their government “to do what is right” — a decline of 14 percent from 2017.2 More than three1
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quarters of voters ranked corruption in government as a top issue in the 2018 election, with
almost a third calling it the most important issue.3 I believe two factors are to blame: (1) the
pervasive sentiment that people are not adequately or equally represented in government; and (2)
the belief that public officials put their own best interest ahead of the public’s.
These views are not unfounded. In the most recent election, we witnessed some of the most
troubling attempts at voter suppression in years.4 We saw malfunctioning of voting machines that
caused long lines at the polls and voter registration problems.5 We also saw the impact of big
money in politics, which gives the very wealthiest donors a far greater say than other
Americans,6 and the ongoing prevalence of extreme partisan gerrymandering that distorts the
political process.7
At the same time, with each passing day, we read another story about alleged or real ethics
abuses by sitting government officials, ranging from senior officials utilizing their official
positions for their own personal financial benefit8 to selective or lax enforcement of ethics rules
when senior or well-connected officials run afoul of them.9
Americans are yearning for solutions to these problems — and real action on those solutions.
The 2018 election featured record-breaking turnout,10 with many voters motivated by democracy
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reforms appearing on ballot measures around the country and the commitment by candidates
from both parties to address these defining challenges.11 The message from voters was loud and
clear — they want reform — and all of us at the Brennan Center for Justice are pleased to see
this Congress respond by moving forward with a bold and transformative package of reforms as
the first legislative initiative, in H.R. 1.
II.

Ethics in Government

For a number of years, we have been witnessing an erosion of the ethical guardrails that
generally prevented abuse by public officials. The recent spate of allegations focusing on ethical
transgressions by public officials has further undermined faith in our democratic institutions and
highlights the urgent need for Congress to respond with effective reforms.
I hope to convey four points in this testimony:
1. Ethics practices followed by past administrations – Republican and Democratic – are
consistent with and bolster fundamental democratic principles. But they are not
required by law, though many long assumed that they were.
2. Legislative reform is needed to fill the gaps. Without binding regulation, ethics in the
executive branch depends primarily on leadership— namely, a commitment to visible
and sustained leadership on ethics issues, which is not guaranteed. We need to shore
up the guardrails that exist to ensure consistent ethical behavior from senior political
leaders.
3. A robust and transparent ethics program supports the goals of the political
appointments process. Though some argue that common-sense ethics rules deter
talent from federal government service, in my experience, the opposite is true. In fact,
a commitment by an administration to ethical conduct in government can result in
more interest from quality candidates from a diversity of backgrounds who are
willing to serve longer.
4. H.R. 1 contains common-sense reform proposals that are strong first steps for
addressing existing gaps in government ethics rules. These proposals warrant strong
bipartisan support from all Members of Congress.
A. Observed Gaps in Existing Rules
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Our democracy is rooted in the idea that government officials should serve the public and not
themselves. Government power derives from the people and is intended to be used for the
people. So central is this idea that it is expressly supported by our founding documents, including
in specific provisions in the Constitution.12 Periods of real and perceived increases in corruption
in public life previously resulted in a bipartisan recommitment to this idea.
1. Ethics Reforms Consistently Received Bipartisan Support in Congress
Prohibitions on conflicts of interest by government employees have been in place for more
than a century.13 More recently, in the wake of Watergate, Congress strengthened existing
conflict of interest laws by passing the Ethics in Government Act of 1978 (EGA). Its purposes
were to renew a sense of trust in government and to promote a general philosophy of ethics in
public service by mandating, in part, a public financial disclosure requirement, the establishment
of the Office of Government Ethics to promote and lead the administration of an ethics program
in the executive branch, and prohibitions to slow the “revolving door” between public service
and private business.14
At the time, there were several arguments against these reforms: that they would deter
potential nominees and candidates for federal office; that they would overly burden senior
officials; that the rules would be difficult to administer; and that disclosure in particular would
slow down the appointment process.15 In spite of these objections, the EGA was passed with
bipartisan support and signed by President Jimmy Carter.
In 1989, when President George H. W. Bush signed into law amendments to strengthen key
provisions of the EGA,16 similar arguments were made against reform.17 Yet the bill was passed
with bipartisan support.18 Further bipartisan action was taken in 1995 to prevent undue influence
by the private sector over governmental activities with the passage of the Lobbying Disclosure
Act, which strengthened the transparency and disclosure requirements for defined activities of
lobbyists and lobbying firms.19
12
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2. Presidents from Both Major Parties Filled the Gaps
Separate from these laws, Republican and Democratic presidents have taken additional steps
to promote a culture of ethics in their administrations that have proven critical. One prominent
example is the practice of presidential candidates disclosing certain personal tax information to
the public. After President Richard Nixon released his personal tax returns in 1973,20 all major
party presidential nominees voluntarily disclosed their returns to the public.21 This practice
provided the public with more information about candidates’ personal finances and confirmed
that candidates were paying their fair share in taxes.
Presidents and vice presidents also chose to comply with conflict of interest laws that do not
technically apply to them. Since the passage of the EGA, the public could count on presidents
and vice presidents to divest from potentially conflicting assets or to keep their investments in a
blind trust whose contents were hidden from them.22 This practice reinforced the general view
that our most senior leaders should only take official action in the public’s best interest, without
consideration of their own personal financial interest.
Presidents also issued executive orders and memoranda supplementing the ethics rules
applicable to personnel in their administrations.23 Three of those orders – issued by Presidents
Clinton, Obama, and Trump – contained an “ethics pledge” that appointees were required to sign
as a condition of their employment.24 The orders contained significant and meaningful rules to
further reduce the influence of private sector and other actors on government activities, that is, to
slow the “revolving door.”25 The orders specifically adopted restrictions on lobbyists entering
lobbying activities for that client must amount to twenty percent or more of the time that the individual expends on
services to that client over a six-month period. 2 U.S.C. § 1603.
20
Revelations that President Nixon had sought to evade his federal income tax obligations in the early 1970s using
dubious charitable deductions seriously damaged his credibility with the public and arguably set the stage for his
resignation from office. Stephen Mihm, “Nixon’s Failed Effort to Withhold His Tax Returns,” Bloomberg, Aug. 2,
2016, https://www.bloomberg.com/view/articles/2016-08-02/nixon-s-failed-effort-to-withhold-his-tax-returns.
21
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Congressional Research Service, 2017), 7, https://fas.org/sgp/crs/misc/R44974.pdf.
24
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government and appointees leaving government to lobby. President Trump’s and President
Clinton’s orders also contained prohibitions on appointees representing foreign principals, as
defined by the Foreign Agents Registration Act, upon leaving office.26
3. The Commitment to Unwritten Rules Is Eroding
The fact that these presidential practices were not legally required was not seen as a major
problem by members of the public or Congress because our leaders generally committed to them
and aimed to foster an ethical and accountable government. Today, we can no longer assume
administrations will follow these unwritten rules.
As we have seen, President Trump’s resistance to publicly disclosing his personal or business
tax returns raises serious doubts among many in the public about his financial ties and whether
he is paying his fair share. Even more concerning are the questions about President Trump’s
conflicts of interest following his decision to keep ownership and control of his global business
empire.27 The public outcry and reaction to the president’s departure from these longstanding
unwritten rules serve as validation of the rules’ importance. Doubts about a president’s interests
can sap his legitimacy and the legitimacy of his actions, even when they are not actually
motivated by self-interest.
The implementation of President Trump’s ethics pledge has also raised questions about how
thoroughly it is being followed. The efficacy of such pledges in promoting public trust depends,
in part, on how they are administered. For example, President Obama’s included important
these arguments persuaded President Clinton to revoke his executive order prior to leaving office. John Mintz,
“Clinton Reverses 5-Year Ban on Lobbying by Appointees,” Washington Post, Dec. 29, 2000,
https://www.washingtonpost.com/archive/politics/2000/12/29/clinton-reverses-5-year-ban-on-lobbying-byappointees/e5a0571f-5c54-4988-adc6-5571a7557e83/?utm_term=.0a70ab32c85e; Jason Peckenpaugh, “Clinton
Lifts Lobbying Restrictions on Appointees,” Government Executive, Jan. 2, 2001,
https://www.govexec.com/federal-news/2001/01/clinton-lifts-lobbying-restrictions-on-appointees/8217/.
26
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Numerous situations have arisen where it is hard to discern whether the president is acting in support of his
personal financial interest or the public’s interest. For example, the Trump administration’s reversal of long-pending
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eliminate potential competition with the Trump International Hotel, operating out of the Old Post Office Building
across the street from the FBI’s current headquarters. Thomas Kaplan, “Trump’s Focus on a Washington Building
Draws Scrutiny,” New York Times, Oct. 18, 2018, https://www.nytimes.com/2018/10/18/us/politics/fbiheadquarters-building-trump.html; Niels Lesniewski, “IG Confirms Trump’s Involvement in FBI Headquarters
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Administration (GSA) recently concluded that GSA, in analyzing the validity of the lease of the Old Post Office
Building, improperly excluded issues raised under the Constitution’s Emoluments Clauses in its analysis. The IG
found that this omission affected GSA’s conclusion that the lease remains valid. U.S. General Services
Administration Office of Inspector General, Evaluation of GSA’s Management and Administration of the Old Post
Office Building Lease (Washington, D.C.: U.S. General Services Administration Office of Inspector General, 2019):
4-6, https://www.gsaig.gov/sites/default/files/ipa-reports/JE19-002%20OIG%20EVALUATION%20REPORTGSA%27s%20Management%20%26%20Administration%20of%20OPO%20Building%20Lease_January%2016%2
02019_Redacted.pdf. The report raises significant questions about whether improper influence or motivation
contributed to GSA’s decision-making, which might have been avoided if the president had followed precedent and
divested.
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transparency requirements, including a provision that OGE publish an annual report on the
administration of the ethics order and a list of appointees entering and exiting public service who
received waivers from the pledge’s requirements. It also included a criterion for issuing waivers,
which provided some consistency in their authorization. President Trump’s, on the other hand,
does not.28 In fact, the current administration made unprecedented claims about the applicability
of OGE’s rules and regulations, initially balking at OGE’s request to review and disclose waivers
issued to White House staff.29 And the lack of a criterion for evaluating and issuing waivers has
made the process susceptible to abuse.30
In short, we can no longer assume that presidents will follow the norms and practices of their
predecessors. Presidents may simply not show the same commitment to ethics rules as we have
come to expect. And as we have seen, past erosion will lead to future abuse. We need a broader
set of reforms to ensure our leaders remain committed to using their powers to advance the
people’s interests. That begins with enshrining transparency requirements in law so the public is
able to identify improper influences, providing a mechanism for ensuring accountability when
abuse occurs, and eliminating avenues for personnel to handle matters involving their personal or
financial interests.
B. Filling the Gaps Is Essential
Without additional regulation, the effectiveness of the executive branch ethics program will
depend entirely on future presidents’ and agency heads’ willingness to voluntarily adopt
effective accountability and ethics mechanisms.
In the administration in which I happened to work, the president’s steadfast commitment to
ethics filtered down throughout government and drove many related processes. For example,
when I ran the Presidential Personnel Office in the White House, we followed certain processes
not just because my staff and I were committed to the ethics rules but because President Obama
demanded that we follow strong ethics practices in administering the personnel process. Among
28

Exec. Order No. 13,490, 74 Fed. Reg. 4673 (Jan. 21, 2009) §§ 3-4.
Eric Lipton, “Top Ethics Officer Challenges Trump Over Secret Waivers for Ex-Lobbyists,” New York Times,
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and Corporate Lawyers,” New York Times, May 31, 2017,
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for Responsive Politics, June 5, 2017, https://www.opensecrets.org/news/2017/06/release-ethics-waivers-stillproblematic/. Experts have speculated that the waiver disclosure seems insufficient in light of other known issues in
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30
President Trump’s executive order allows for waivers of any provisions of the ethics pledge, but without specific
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13,770, § 3 and Exec. Order No. 13,490, § 3. One statistic shows that President Trump issued around the same
number of waivers to White House staff in the first four months of his administration as President Obama did over
his entire eight years. Daniel Van Schooten and Laura Peterson, “Trump’s Ethics Pledge Is Paper-Thin,” Project on
Government Oversight, June 6, 2017, https://www.pogo.org/investigation/2017/06/trumps-ethics-pledge-is-paperthin/.
29
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other things, this meant collaboratively working with the Office of Government Ethics to preclear candidates in advance of their nominations,31 though no law required us to do so. In
reviewing financial disclosures, we worked with career ethics professionals to ensure we were
not cutting corners or holding our appointees to different standards. And our standard procedure
was to have the Federal Bureau of Investigation complete background investigations before
nominating individuals to positions requiring Senate confirmation.
To members of small and large organizations alike, it goes without saying that leadership
starts at the top. It’s no different when it comes to ethics in government. There is no substitute
for the president, vice president, and agency heads demonstrating and articulating a steadfast
commitment to a vigorous ethics program and the expectation that appointees act ethically and
with integrity. As a result, other senior officials are: more likely to set time aside in their busy
schedules to attend mandatory ethics trainings; more likely to encourage and remind their
subordinates to attend trainings; more likely to meet deadlines pertaining to the sometimes
burdensome financial disclosure filing process; and more likely to work collaboratively with
Designated Agency Ethics Officials and other ethics officers. These seemingly mundane tasks
are critically important to maintaining public support and confidence in government actions.
But when this commitment is lacking, and without appropriate safeguards in place, it can
result in real ethical lapses and actions that run afoul of laws and regulations, not to mention
incredible waste of taxpayer resources. And when there is an insufficient disciplinary or other
response to initial lapses, then the problem compounds itself, signaling to others that the rules
don’t matter.
The past two years provide ample examples, including:


Improper Use of Government Position. During a television appearance from the White
House briefing room, the counselor to the president promoted Ivanka Trump’s product
line, despite ethics rules that prohibit federal employees from using their official
positions to promote commercial products.32 In another instance, the same counselor was
found by the Office of Special Counsel to have violated the Hatch Act when she weighed
in on the Alabama special election for U.S. Senate during interviews from the White
House lawn.33

31

Witnessing the Trump administration nominate individuals before OGE and the FBI have completed their reviews
has been troubling enough, but much worse has been witnessing the Senate take the unprecedented step of
advancing nominees without the benefit of these critical reviews. See Ed O’Keefe and Sean Sullivan, “Ethics
Official Warns Against Confirmations Before Reviews Are Complete,” Washington Post, Jan. 7, 2017,
https://www.washingtonpost.com/politics/ethics-official-warns-against-confirmations-before-reviews-arecomplete/2017/01/07/e85a97ee-d348-11e6-9cb0-54ab630851e8_story.html.
32
Richard Pérez-Peña, “Ethics Watchdog Denounces Conway’s Endorsement of Ivanka Trump Products,” New York
Times, Feb. 14, 2017, https://www.nytimes.com/2017/02/14/us/politics/Kellyanne-Conway-ivanka-trumpethics.html.
33
Letter from Henry J. Kerner, Special Counsel, to Donald J. Trump, President (Mar. 6, 2018), available at
https://osc.gov/Resources/Conway%20HA-18-0966%20Final%20Report.pdf.

10

The former secretary of the Interior was also alleged to have violated the Hatch Act in
connection with his participation in an event with the governor of Florida and his use of
social media.34 There are multiple inquiries into other alleged acts of impropriety by the
former secretary, including whether he used his official position to personally benefit
from a Montana development deal linked to the energy giant Halliburton.35


Violating Appropriations Law and Improperly Using Government Resources. The
former administrator of the Environmental Protection Agency resigned under a cloud of
scandal after a variety of ethics allegations were levied against him. They related to:
EPA’s violation of federal spending laws to install an approximately $43,000 soundproof
booth in the administrator’s office;36 rental of one or more rooms in a condo owned by a
campaign contributor who was lobbying his agency;37 extensive use of first-class flights
and taxpayer-funded trips to Morocco, Italy, and other destinations; 38 use of his security
detail to run odd errands;39 and his use of official resources to pursue a Chik-fil-A
franchise opportunity for his wife.40



Violating Ethics Agreement and Possibly Conflict of Interest Rules. The secretary of
Commerce’s alleged participation in matters related to his family’s financial interests and
non-compliance with his ethics agreement, whether intentional or unintentional, have
significantly harmed the public trust. His failure to timely divest from potentially
conflicting assets pursuant to his ethics agreement and other reported errors and
omissions on his public financial disclosure raise the possibility that he used his official
position for personal financial gain.41 There are numerous allegations that he continues to
involve himself in matters that would reportedly benefit his family’s financial interests.42

34

Lisa Friedman, “A Guide to the Ryan Zinke Investigations,” New York Times, Oct. 31, 2018, updated Dec. 15,
2018, https://www.nytimes.com/2018/10/31/climate/ryan-zinke-investigations.html?module=inline.
35
Id.
36
Thomas H. Armstrong, General Counsel, Government Accountability Office, “B-329603, U.S. Environmental
Protection Agency — Installation of Soundproof Privacy Booth” (memorandum, Washington, D.C.: Government
Accountability Office, 2018), available at https://www.gao.gov/assets/700/691272.pdf.
37
Plumer and Lipton, “Scott Pruitt, E.P.A. Chief, Rented Residence from Wife of Energy Lobbyist.”
38
Eric Lipton, Lisa Friedman, and Kenneth P. Vogel, “A Lobbyist Helped Scott Pruitt Plan a Morocco Trip. Then
Morocco Hired the Lobbyist.” New York Times, May 1, 2018, https://www.nytimes.com/2018/05/01/us/pruitt-epatrips-lobbyists.html.
39
Juliet Eilperin, Josh Dawsey, and Brady Dennis, “Pruitt Enlisted Security Detail in Picking up Dry Cleaning,
Moisturizing Lotion,” Washington Post, June 8, 2018, https://www.washingtonpost.com/news/energyenvironment/wp/2018/06/07/pruitt-enlisted-security-detail-in-picking-up-dry-cleaning-moisturizinglotion/?utm_term=.1f04c83a2e41.
40
Friedman, “Scott Pruitt Sought ‘Business Opportunity’ with Chick-fil-A While Leading E.P.A.”
41
Ana Swanson, “Wilbur Ross Says He Will Sell Stock After Watchdog Warns of Potential for Criminal Violation,”
New York Times, July 13, 2018, https://www.nytimes.com/2018/07/13/us/politics/wilbur-ross-stocks.html.
42
He has reportedly conducted official meetings with executives from an oil company in which his wife holds a
financial interest. Dan Alexander, “Wilbur Ross Scheduled Meetings with Chevron, Boeing Despite Conflicts of
Interest.” He is also leading trade negotiations with China and Russia, despite knowing that the assets he transferred
to his family members apparently include interests in China and Russia. And he is leading an investigation into
imports of car parts at a time when his family is believed to own an interest in one of the largest manufacturers of
car parts in the world. Dan Alexander, “Lies, China and Putin: Solving the Mystery of Wilbur Ross' Missing
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Possible “Revolving Door” Violations. Apart from Cabinet members and senior White
House staff, there have also been many examples of lower-level political appointees
working on specific regulatory matters on which they previously lobbied the government
for industry, creating at least an appearance of biased decision-making.43

Ethics challenges exist in every administration. But without effective rules and regulations,
one can only hope for visible and sustained leadership, including accountability when ethics
lapses do occur. Unfortunately, when leaders do not exhibit the requisite leadership, other
officials are less likely to take ethics rules and their official duties seriously. This can result in
intentional or unintentional violations of ethics rules, which undermine public trust and
confidence that government is acting in the public’s best interest.
C. Strong Ethics Rules Support the Personnel Process
Presidential administrations should aim to fill political appointments with the most qualified,
competent, and experienced candidates. A common refrain whenever stronger ethics rules or
post-employment restrictions are proposed is that they hinder recruitment efforts for bringing
talent into government. It was an argument against the EGA, the 1989 amendments to the Act,
the LDA, and the Obama Ethics Pledge. My experience and available data demonstrate that a
commitment to government ethics advances personnel goals rather than hinders them.
First, when President Obama announced his intent to have “the strictest, and most far
reaching ethics rules of any transition team in history,”44 it did not slow down the incredible
national interest by Americans to serve in his administration. After President Obama won the
2008 election, the administration received at least 130,000 completed applications.45 The interest
in serving in the administration did not wane during the president’s two terms. Even in the last
months and weeks of President Obama’s administration, his Presidential Personnel Office
continued to receive new applications for consideration. In short, interest in serving remained
strong throughout the president’s term, even with the administration’s ethics standards widely
known.

Fortune,” Forbes, June 18, 2018, https://www.forbes.com/sites/danalexander/2018/06/18/lies-china-and-putinsolving-the-mystery-of-wilbur-ross-missing-fortune-trump-commerce-secretary-cabinet-conflicts-ofinterest/#2b595d537e87. See also Complaint Regarding Commerce Secretary Wilbur L. Ross Jr. from the Campaign
Legal Center to the Inspector General for the U.S. Department of Commerce, Campaign Legal Center, Aug. 13,
2018, available at https://campaignlegal.org/sites/default/files/201808/Hon%20Wilbur%20L%20Ross%20Jr%20Complaint%20%2813%20Aug%202018%29.pdf.
43
See, e.g., David Pittman, “Former Drug Industry Lobbyist Helps Steer Trump Drug Plan,” Politico, May 27,
2018, https://www.politico.com/story/2018/05/27/trump-drug-plan-lobbyist-joe-grogan-609170; Laura Peterson,
“The Snack Food and Corn Syrup Lobbyist Shaping Trump’s Dietary Guidelines for Americans,” Project on
Government Oversight, Aug. 23, 2018, https://www.pogo.org/investigation/2018/08/the-snack-food-and-corn-syruplobbyist-shaping-trumps-dietary-guidelines-for-americans/.
44
Jeanne Cummings, “Obama’s Ethics Rules for Lobbyists,” Politico, Nov. 11, 2008,
https://www.politico.com/story/2008/11/obamas-ethics-rules-for-lobbyists-015515.
45
Neil A. Lewis, “300,000 Apply for 3,300 Obama Jobs,” New York Times, Dec. 15, 2008,
https://www.nytimes.com/2008/12/06/us/politics/06seek.html.
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Second, according to data from the Office of Personnel Management, appointees serving in
the Obama administration stayed in their positions longer than appointees in the prior two
administrations.46 Retention is frequently cited as a significant challenge in administrations, with
associated high turnover costs. Steep learning curves also mean new appointees are not as
impactful and effective as experienced ones. The Obama administration’s retention numbers tell
me that its ethics and personnel standards served to identify individuals who wanted to serve for
the right reasons. The administration’s ethics and personnel standards, combined with concerted
professional development, training, and advancement opportunities, helped improve retention.
Third, the Obama administration was able to recruit appointees who were from as diverse
backgrounds as, if not more diverse than, any presidential administration in history.47 The
president was able to recruit candidates from underrepresented backgrounds so that appointees in
his administration reflected the diversity of the country they served. This is significantly
consequential. Study after study demonstrates ways that diversity improves workplaces and
fosters innovation and productivity.48 This tells me that the administration’s standards promoted
personnel goals. Indicative of this success are: the administration’s recruitment and appointment
of the first woman to serve as chair of the Federal Reserve Board of Governors; the first African
American to serve as Attorney General; the first Latina and Hispanic Supreme Court Justice; the
first openly gay Secretary of the Army; the first woman and African American to serve as
Librarian of Congress; and the first openly transgender White House staff member, among many
other firsts.
Requesting a commitment from candidates that they will follow common-sense ethics rules
and not use their prospective positions to enrich themselves is consistent with the aims of the
holistic evaluation candidates undergo prior to appointment. The evaluation process looks to
confirm that candidates have generally conducted themselves with professionalism, honesty, and
integrity. Information from a candidate’s personal, professional, and financial life is considered,
which generally includes information contained in a financial disclosure and a background
investigation. At its core, this process is meant to provide confidence in a candidate’s
qualifications and abilities, but it is also meant to confirm that a candidate will serve in a manner
that is consistent with agency rules and is not likely to bring unnecessary embarrassment or
distraction to an administration, which a commitment to government ethics helps ensure.

46

See Attachment A, “Average Length of Service by Appointees in a Presidential Administration,” White House,
released Jan. 19, 2017 (based on data from the Office of Personnel Management).
47
“Obama Ups Diversity in Appointees,” Washington Post, Sept. 20, 2015,
https://www.washingtonpost.com/politics/obama-ups-diversity-in-appointees/2015/09/20/5b042aac-5ffb-11e5-8e9edce8a2a2a679_graphic.html?noredirect=on&utm_term=.df7e743bb55c (citing data collected by Professor Anne
Joseph O’Connell, University of California, Berkeley School of Law).
48
See, e.g., Sylvia Ann Hewlett, Melinda Marshall, and Laura Sherbin, “How Diversity Can Drive Innovation,”
Harvard Business Review, Dec. 2013, available at https://hbr.org/2013/12/how-diversity-can-drive-innovation;
Vivian Hunt, Dennis Layton, and Sara Prince, “Why Diversity Matters,” McKinsey, Jan. 2015,
https://www.mckinsey.com/business-functions/organization/our-insights/why-diversity-matters; Roger C. Mayer,
Richard S. Warr, and Jing Zhao, “Do Pro‐Diversity Policies Improve Corporate Innovation?” Financial
Management 47 (Fall 2018): 618.
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Financial disclosure obligations, “revolving door” prohibitions, and other post-employment
restrictions can dissuade some talented candidates from serving. But we should try to solve this
problem by means other than allowing existing loopholes and weaknesses in our federal ethics
regime to remain. We can reduce the burden of the financial disclosure process and streamline
the paperwork and other requirements for presidential nominees. In my experience, the benefits
of a strong ethics program far outweigh the potential for it to negatively affect recruitment. I
suspect many more talented applicants are dissuaded from serving in an administration without a
commitment to government ethics, when scandals plague the headlines and reported violations
go unpunished, and there is a real risk of reputational harm to that administration’s appointees.
Rather than creating a hurdle for recruitment to government service overall, a strong federal
ethics program helps avoid scandal and ensures we are recruiting the right people for these
critical roles of public trust.
D. Congress Should Support the Ethics Reforms in the Act
The ethics reforms set forth in the Act warrant strong bipartisan support from all Members.
The values that undergird our system of representative government are being tested like never
before. Ethical constraints on self-dealing at the highest levels of government are eroding. To
reverse this process, Congress must put forward bold reforms to help ensure that officials act for
the public good rather than private gain. The reforms proposed in the Act are a strong first step.
Of particular note, the Brennan Center supports the increases in independence and authority
of OGE. With these reforms, OGE will be better positioned to prevent ethics violations before
they occur, investigate allegations that harm public trust, and more effectively hold violators
accountable to deter future ethical transgressions.49
The Brennan Center looks forward to continuing to work with Congress on these and other
reforms to promote government ethics. The Brennan Center’s recently-launched bipartisan
National Task Force on Rule of Law and Democracy has put forward additional reforms to rein
in ethical abuses in government that are ripe for your consideration. These reforms are supported
by the Task Force’s co-chairs, former New Jersey Governor and Environmental Protection
Agency Administrator Christine Todd Whitman and former U.S. Attorney Preet Bharara, and its
diverse members from Republican and Democratic administrations. They include former U.S.
attorneys, Members of Congress, Cabinet members, and agency heads who hope their leadership
and expertise in developing and supporting concrete, implementable solutions will serve as an
impetus for further reform. I include their first report, Proposals for Reform, as an attachment to
my testimony.50
These are not partisan issues. Not long ago, these were issues that members of both parties
would have stood behind. And we need bipartisan support for them again now. If we allow these
essential ethical guardrails to continue to erode, it will provide a very dangerous precedent for
future administrations and potentially threaten the underpinnings of our democracy.
49

See Daniel I. Weiner, Strengthening Presidential Ethics Law, Brennan Center for Justice, 2017, 11-12, available
at http://www.brennancenter.org/publication/strengthening-presidential-ethics-law.
50
See Attachment B.
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III.

Voting and Transparency Provisions

This committee is also considering creating an Election Day holiday as one of myriad
provisions designed to increase access to voting. The Brennan Center applauds this Committee
for considering measures to make the voting process more convenient and accessible for all
Americans. An Election Day holiday will increase the ability of many voters to cast ballots. That
said, it will not help many eligible citizens whose employers will not give them time off during a
holiday, including citizens who work in the food service industry. We therefore strongly urge
Congress to promote other ways to ensure all Americans are able to vote, including nation-wide
early voting, which is included in the Act and is flexible enough to make it convenient for all
Americans to vote.
Finally, the Brennan Center supports the public disclosure of congressionally-mandated
reports so that the public can more easily access the critical data and information that underpin
official policy.
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T

he values that undergird American democracy are being
tested. As has become increasingly clear, our republic has long
relied not just on formal laws and the Constitution, but also on
unwritten rules and norms that constrain the behavior of public
officials. These guardrails, often invisible, curb abuses of power. They
ensure that officials act for the public good, not for personal financial
gain. They protect nonpartisan public servants in law enforcement and
elsewhere from improper political influence. They protect businesspeople
from corrupting favoritism and graft. And they protect citizens from
arbitrary and unfair government action. These practices have long held
the allegiance of public officials from all political parties. Without them,
government becomes a chaotic grab for power and self-interest.
Lately, the nation has learned again just how important
those protections are — and how flimsy they can prove to
be. For years, many assumed that presidents had to release
their tax returns. It turns out they don’t. We assumed
presidents would refrain from interfering in criminal
investigations. In fact, little prevents them from doing so.
Respect for expertise, for the role of the free press, for the
proper independent role of the judiciary, seemed firmly
embedded practices. Until they weren’t.
Presidents have overreached before. When they did so, the
system reacted. George Washington’s decision to limit
himself to two terms was as solid a precedent as ever
existed in American political life. Then Franklin D.
Roosevelt ran for and won a third and then a fourth term.
So, we amended the Constitution to formally enshrine the
two-term norm. After John F. Kennedy appointed his
brother to lead the Justice Department and other elected
officials sought patronage positions for their family
members, Congress passed an anti-nepotism law. Richard
Nixon’s many abuses prompted a wide array of new laws,
ranging from the special prosecutor law (now expired) to
the Budget and Impoundment Control Act and the War
Powers Act. Some of these were enacted after he left
office. Others, such as the federal campaign finance law,
were passed while he was still serving, with broad
bipartisan support, over his veto. In the wake of Watergate, a full-fledged accountability system — often
unspoken — constrained the executive branch from
lawless activity. This held for nearly half a century.
In short, time and again abuse produced a response.
Reform follows abuse — but not automatically, and not

always. Today the country is living through another such
moment. Once again, it is time to act. It is time to turn
soft norms into hard law. A new wave of reform solutions
is essential to restore public trust. And as in other eras,
the task of advancing reform cannot be for one or
another party alone.
Hence the National Task Force on Rule of Law and
Democracy. The Task Force is a nonpartisan group of
former public servants and policy experts. We have
worked at the highest levels in federal and state government, as prosecutors, members of the military, senior
advisers in the White House, members of Congress,
heads of federal agencies, and state executives. We come
from across the country and reflect varying political
views. We have come together to develop solutions to
repair and revitalize our democracy. Our focus is not on
the current political moment but on the future. Our
system of government has long depended on leaders
following basic norms and ground rules designed to
prevent abuse of power. Unless those guardrails are
restored, they risk being destroyed permanently — or
being replaced with new antidemocratic norms that
future leaders can exploit.
We have examined norms and practices surrounding
financial conflicts, political interference with law
enforcement, the use of government data and science,
the appointment of public officials, and many other
related issues. We have consulted other experts and
former officials from both parties. Despite our differences, we have identified concrete ways to fix what has
been broken.
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We begin with those norms.
What are they? And why do
they matter?
Checks and balances. The phrase appears nowhere in the
Constitution, but it is central to blunt arbitrary power
and the potential for tyranny.1 It’s more than the clockwork mechanism of three separate but coequal branches.
Checks have evolved within each branch as well. Congressional ethics committees police improper conduct.2
Courts operate under a self-imposed code of conduct.
Chief judges, circuit judicial councils, or the Judicial
Conference investigate allegations of wrongdoing.3 The
executive branch has standards of ethical conduct, as well
as inspectors general, internal auditors, and the Justice
Department’s special counsel regulations. These overlapping safeguards check the conduct of the powerful.
An evenhanded and unbiased administration of the
law. The awesome power of prosecution must be wielded
without consideration of individuals’ political or financial
status, or their personal relationships. This precept has
deep roots. It draws from British law. Its violation formed
a chief complaint in the Declaration of Independence.
And it was woven into America’s Constitution in the Fifth
and Fourteenth Amendments, with their promise of
“equal protection” and “due process of law.”

ing members of both parties, have come together to
restore and repair public institutions. Despite today’s
intense partisan polarization, we believe that our great
nation can and should similarly achieve consensus for
reform. In fact, we believe these values still command
deep allegiance from Americans across the political
spectrum. Our nonpartisan work has reinforced this view.
It is up to patriots from all parties to work together on
behalf of what we believe to be core precepts of our
democracy.
“We the People” gave our government its power. That
notion made American democracy, imperfect as it was,
truly revolutionary from the start. Restoring these principles is central to the task of revitalizing democracy itself.
With these values in mind, the Task Force examined some
of the most significant current areas of concern where our
democratic system is most under pressure from official
overreach.

In this report, we put forward
specific proposals in support
of two basic principles — the
rule of law and ethical conduct
in government.

Public ethics. Officials are obliged to seek the public
good, not private gain. The Constitution includes key
anti-corruption provisions, such as the Emoluments
Clauses that prevent a president from receiving funds
from foreign governments or states. The Framers had a
broad view of corruption. To them, it meant a public
official serving some other master — whether pecuniary
or political — rather than the public.

In future reports, we will turn to other areas, including
issues related to money in politics, congressional reform,
government-sponsored research and data, and the process
for appointing qualified professionals to critical government positions. Most of our proposals reflect a decision
to make previously longstanding practices legally
required. They reflect, we believe, an existing consensus
across both parties.

Respect for science and the free flow of information. In
a modern economy, data — whether environmental,
demographic, or financial — must be trustworthy.
Beginning especially in the 1970s, an expectation of
government transparency — and transparency of government data — became standard. And throughout the
nation’s history, the accountability provided by a sometimes ferocious free press has been regarded as crucial.

Ethical Conduct and
Government Accountability

We believe these values are more than fussy political
etiquette. They are, in fact, vital to our democratic
institutions and necessary to restore public trust. We hope
that the reflexive partisanship of our age does not pose an
insurmountable obstacle. At other times of reform,
Americans from across the ideological spectrum, includ2 | N A T I O N A L TA S K FOR CE ON R ULE OF L A W & DEMOC RAC Y

To ensure transparency in government officials’ financial
dealings:
 Congress should pass legislation to create an ethics task
force to modernize financial disclosure requirements
for government officials, including closing the
loophole for family businesses and privately held
companies, and reducing the burdens of disclosure.
 Congress should require the president and vice
president, and candidates for those offices, to publicly
disclose their personal and business tax returns.

 Congress should require a confidential national
security financial review for incoming presidents, vice
presidents, and other senior officials.
To better ensure that government officials put the
interests of the American people first:
 Congress should pass a law to enforce the safeguards in
the Constitution’s Foreign and Domestic Emoluments
Clauses, clearly articulating what payments and
benefits are and are not prohibited and providing an
enforcement scheme for violations.
 Congress should extend federal safeguards against
conflicts of interest to the president and vice president,
with specific exemptions that recognize the president’s
unique role.
To ensure that public officials are held accountable for
violations of ethics rules where appropriate:
 Congress should reform the Office of Government
Ethics (OGE) so that it can better enforce federal
ethics laws, including by:

specific law enforcement matters,
– requiring law enforcement agencies to maintain a
log of covered White House contacts and to provide
summary reports to Congress and inspectors
general.
 Congress should empower agency inspectors general to
investigate improper interference in law enforcement
matters.
To ensure that no one is above the law:
 Congress should require written justifications from the
president for pardons involving close associates.
 Congress should pass a resolution expressly and
categorically condemning self-pardons.
 Congress should pass legislation providing that special
counsels may only be removed “for cause” and
establishing judicial review for removals.

– granting OGE the power, under certain circumstances, to conduct confidential investigations of
ethics violations in the executive branch,
– creating a separate enforcement division within
OGE,
– allowing OGE to bring civil enforcement actions in
federal court,
– specifying that the OGE director may not be
removed during his or her term except for good
cause,
– providing OGE an opportunity to review and
object to conflict of interest waivers, and
– confirming that White House staff must follow
federal ethics rules.

 e Rule of Law and Evenhanded
Th
Administration of Justice
To safeguard against inappropriate interference in law
enforcement for political or personal aims:
 Congress should pass legislation requiring the executive branch to articulate clear standards for, and report
on how, the White House interacts with law enforcement, including by:
– requiring the White House and enforcement
agencies to publish policies specifying who should
and should not participate in discussions about
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Ethical Conduct and Government Accountability
Our republic is rooted in the principle that government
officials serve the people, not themselves — that government power derives from the people and is intended to be
used for the people.4
The Framers recognized that political leaders, being
human, will be tempted from time to time to put their own
interests ahead of the public’s. To restrain abuses of power,
they created a system of checks and balances. They also
included several provisions in the Constitution to ensure
that top public officials are not economically beholden to
others. For example, Foreign Emoluments Clause prohibits
federal officials from receiving payments or gifts from
foreign governments.5 Its Domestic Emoluments Clause
applies a similar rule to the president with respect to U.S.
states, and also specifies that Congress may not award the
president salary increases during his or her term.6 And the
Due Process Clauses of the Fifth and Fourteenth Amendments prohibit federal and state judges from presiding over
cases in which they have a personal interest.7
These constitutional provisions provide the foundation
and support for a broad range of other rules — written
and unwritten — adopted over time to constrain top
leaders. Most notably, a set of robust conflict of interest
laws, put in place more than a century ago, prohibit many
public officials from taking part in government matters
involving their own personal financial interests or those of
their immediate families. Nearly half a century ago, in the
wake of Watergate, Congress strengthened these protections by passing the Ethics in Government Act of 1978.
This law created a federal agency, the Office of Government Ethics, dedicated to monitoring government
officials’ compliance with conflict of interest and other
ethics rules. It also requires high-ranking government
officials to disclose their financial interests and dealings to
the public. (For a summary of ethics and disclosure
requirements for elected and appointed officials, please see
Appendix on page 28.)
These laws reflect the shared understanding that public
officials should not be able to use their power to advance
their own personal or financial interests, that transparency
is needed to enable the public to identify improper
influences, and that some measure of accountability is
needed to deter misconduct.
Unfortunately, formal ethics laws exempt most senior
government officials — specifically the president and vice
president, and, with respect to some laws, members of
Congress and federal judges. That the law does not bind
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these top officials does not mean, however, that they
should not follow its principles.
Elected officeholders have long voluntarily adopted ethics
practices to reinforce the public’s faith in the integrity of
our government. For example, while conflict of interest
laws do not apply to the president, vice president, or
members of Congress, in recent decades many of these
officials — including, until recently, every president and
vice president in the last four decades — have voluntarily
divested from assets that could potentially pose a conflict
with their official duties or kept such investments in a
blind trust whose contents were hidden from them.8
Similarly, although not required by law, all presidents since
Richard Nixon, and all major party presidential nominees
since Jimmy Carter, had, until recently, voluntarily
disclosed their personal tax returns to the public to provide
more information about their personal finances and to
confirm that they were paying their fair share in taxes.9
These longstanding practices, or norms, have come to be
understood as a critical component of accountable
government for the people. Because our leaders have been
committed to the tradition of ethics in public service,
including financial transparency and independent
oversight, the fact that they have been formally exempted
from many ethics laws has not posed a major problem.
Unfortunately, that commitment is eroding. This phenomenon is not entirely new. President Bill Clinton, for
instance, notoriously issued pardons during his last day in
office to a fugitive investor whose ex-wife had made
substantial donations to the Clinton Presidential Library
and to Hillary Clinton’s Senate campaign,10 and to a
businessman who had retained Mrs. Clinton’s brother to
advocate for a clemency application.11 Mrs. Clinton herself
was later faulted for her many dealings with individuals and
entities who donated to the Clinton Foundation, which
was still run by her husband and daughter, while she served
as President Obama’s secretary of state.12 Recent decades
have seen a number of scandals over congressional conflicts
of interest and other alleged misconduct.13
What is different today is the pervasiveness of breaches in
ethical norms, especially at the highest levels of government. These breaches threaten to undermine public trust
not only in particular officials but also in the integrity of
bedrock governmental institutions.
The starkest example is President Trump’s decision to
keep ownership and control of his far-flung business

interests — a major departure from the expectations set
by his predecessors.14 It has produced an ever-expanding
list of situations where his decisions as president could
directly or indirectly affect his personal financial affairs.15
That circumstance in turn can make it hard to discern
where the public interest ends and the president’s
self-interest begins.16
Take, for example, the administration’s recent controversial decision to rescue the Chinese tech giant ZTE, which
had been sanctioned for violating U.S. law.17 Critics have
suggested that the decision was motivated by the president’s personal gratitude for a loan China made to a
Trump project in Indonesia.18 But the move was also
consistent with furthering a legitimate policy objective:
building goodwill with the Chinese government ahead of
the president’s summit with North Korean leader Kim
Jong-un.19 If that was the case, the president’s personal
dealings with China only served to obscure what his
administration was trying to accomplish.
Doubts about presidents’ interests can sap their legitimacy
and the legitimacy of their actions, even when they are
not actually motivated by self-interest. That should
concern any president’s political supporters as much as his
or her opponents.20
If the ethics precedents set by President Trump are not
addressed now, they could also balloon in future administrations. For example, potential contenders for the Democratic nomination in 2020 include: the founder and chief
executive of Facebook, a global social media company with
more than 2 billion users around the world;21 the former
CEO of Starbucks, which has locations in dozens of
countries;22 and a former Massachusetts governor who now
serves as a managing director at Bain Capital, a global
hedge fund with offices in 10 countries.23
Disregard for longstanding ethical guuidelines is not
limited to the presidency. The disregard has also affected
other public officials in both the executive branch and
Congress. Former Environmental Protection Agency
Administrator Scott Pruitt, for instance, attracted bipartisan
criticism for his many ethical lapses, like renting a luxury
apartment at below-market rates from the wife of an energy
lobbyist with business before his agency.24
Most Americans would agree that this is not acceptable.
Indeed, according to recent polling, more than
three-quarters of voters rank corruption in government as
a top issue for the 2018 election, with almost a third
calling it the most important issue.25 The principle that
government service should not be used to advance one’s
personal financial interests is one of our political system’s

bedrock values.26 To protect it, we must translate some of
the traditions and ground rules to which many of our
leaders have voluntarily adhered into legal requirements,
while updating and revitalizing existing ethics and
anticorruption laws.

Ensure Transparency in Government
Officials’ Financial Dealings
Transparency rules are among the most fundamental
ethical safeguards to help ensure that ultimate power
remains with the people. Without meaningful disclosure
of public officials’ financial and personal dealings, it is
difficult for the public to detect potential sources of bias
and to hold its representatives accountable. Disclosure
also empowers journalists, legislators, and law enforcement officials to expose official self-dealing and deter
corrupt acts. Of course, government officials do not
forfeit their privacy completely, and they have legitimate
reasons for maintaining privacy in some areas. But
sunlight remains the best disinfectant.27

PROPOSAL 1

Congress should pass legislation to
create an ethics task force to modernize
financial disclosure requirements for
public officials.
The Ethics in Government Act of 1978, enacted in
response to the Watergate scandal, requires high-ranking
federal officials — including the president, vice president,
members of Congress, and candidates for those offices
— to publicly file a report detailing their financial
holdings and personal dealings.28 These reports help ethics
regulators and the voting public identify potential biases
that could influence how they will govern.
While the Act’s disclosure rules are tremendously valuable,
they are also sorely in need of an overhaul. In some cases,
the Act allows critical information to remain undisclosed.
For example, while the law requires candidates and
officials to identify family businesses and other private
companies in which they have substantial ownership
interests, these provisions have not kept pace with
changing financial structures. Unlike in the 1970s, today
many wealthy individuals hold most of their assets
indirectly through networks of limited liability companies
(LLCs) and similar entities that were not common when
the Ethics in Government Act was passed.29 Current law
does not generally require candidates and officials to
disclose critical information about those entities, including their sources of income, debts, or co-owners.30 Too
often, that deprives the public of the information they
need to determine potential conflicts of interest.
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Take, for example, a family business that derives substantial income from contracts with foreign governments,
owes money to a foreign country’s state-run bank, or is
even co-owned by a foreign official. Under current ethics
law, candidates and government officials would have no
legal obligation to disclose any such ties.31
In other ways, the ethics disclosure rules enacted four
decades ago have become unduly burdensome for public
officials. Most notably, they require disclosure of very
minor sources of income and small assets unlikely to raise
significant ethical questions. That is because the requirements are keyed to dollar values that have not changed
since the 1970s. These and other outdated rules can make
the filing experience onerous even for candidates and
officials with relatively simple finances. This creates the
opportunity for inadvertent errors and may even deter
qualified people from pursuing public service.32

PRECEDENT

The federal ethics disclosure requirements should be
updated to address such concerns. To achieve the best outcome, Congress should pass legislation directing the
Office of Government Ethics to convene a task force of
ethics experts to prepare a detailed proposal for a legislative overhaul of the relevant sections of the Ethics in
Government Act. At a minimum, the legislation should
require the task force to:
 Address the disclosure loophole related to family
businesses and other privately-held companies.
Specifically, the task force should propose a way to
require filers with significant direct or indirect interests
in such entities to provide relevant information,
including disclosure of the entity’s assets, ultimate
sources of income, liabilities (including creditors by
name), and the identities of other owners.
 Propose measures to streamline the filer experience
and make it less burdensome by, among other things,
substantially raising the monetary thresholds at which
particular income and assets need to be disclosed.
Fixing outdated disclosure rules is something on which
policymakers on both sides of the aisle should be able to
agree. Americans of all ideological stripes overwhelmingly
support transparency in politics and governance.33
Reforming financial disclosure requirements to give the
public more information will give the American people
greater confidence that our leaders’ decisions are guided
by the nation’s best interests rather than self-dealing or
hidden interests. Congress can and should ensure that
Americans have the information they need to hold public
officials accountable, while reducing unnecessary requirements that burden public service.

5W INFOGRAPHIC

Limiting Presidential Terms
PRINCIPLE
Following the example of George Washington, presidents
should limit themselves to two terms, in order to ensure
that the executive branch doesn’t become too powerful.
PROBLEM
In 1940, President Franklin Roosevelt ran for and
won his third term as president. Four years later, he
was elected to a fourth term.
RESPONSE
I n 1947, Congress passed an amendment to the
Constitution limiting the president to two terms.
The amendment was ratified four years later.
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PROPOSAL 2

Congress should require the president and
vice president, and candidates for those
offices, to publicly disclose their personal
and business tax returns.
A second important reform is to standardize and codify
the longstanding practice of sitting presidents, vice
presidents, and candidates for those offices disclosing their
tax returns.
In 1973, in the wake of scandal and seeking vindication,
President Nixon publicly released his personal tax returns
because, as he put it, “People have got to know whether
or not their president is a crook.”34 Since then, until
2016, every president, vice president, and major party
nominee for those offices has publicly disclosed their
personal tax information. Most other serious contenders

for the presidency have also done so.35 With few exceptions, the practice had until recently become routine and
noncontroversial.36
Presidential or vice presidential candidates’ tax returns
provide a snapshot of their income and help to confirm
that they are following the same rules that apply to
everyone by paying their fair share of taxes. This a real
concern. Nixon’s returns, which showed that he had paid
very little in certain years thanks to dubious deductions,
helped to undermine his credibility with the public near
the height of the Watergate scandal.37 His first vice
president, Spiro Agnew, resigned in the wake of an
investigation into tax evasion, to which he pleaded no
contest.38 Tax returns may also shed additional light on
specific conflicts of interest and self-dealing, especially
those related to tax policy.
For all of these reasons, codifying the longstanding
practice of tax return disclosure would complement other
public disclosure requirements in the Ethics in Government Act that assist voters and deter corruption.39 Congress should therefore pass legislation that:
 Requires the president, vice president, and
candidates for those offices to disclose their
personal tax returns and the tax returns of any
privately held businesses in which they have a
controlling interest at the same time as they make
other mandatory ethics disclosures pursuant to the
Ethics in Government Act.40
 Requires disclosure of returns for the three years
preceding a candidate’s declaration that they are
running for president or vice president and returns for
every year a sitting president or vice president is in
office for any portion of the year.41
Similar proposals have been advanced by public officials
and advocates of all political stripes. A number of bills are
currently pending before Congress, most notably the
Presidential Tax Transparency Act,42 which has bipartisan
support. A growing number of states are also considering
legislation that would require candidates to disclose their
tax returns prior to appearing on a ballot, although a
uniform federal rule would be preferable.43
Legislation along these lines is plainly within Congress’s
constitutional powers. Presidents and vice presidents, like
other public officials, have long been required to disclose
significant financial information, with no suggestion that
such requirements interfere with any constitutional rights
or responsibilities. Requiring disclosure of tax returns
would be no different.

PROPOSAL 3

Congress should require a national
security financial review for incoming
presidents, vice presidents, and other
senior officials.
Disclosure of financial information is especially vital in
the national security arena, where it can help identify
potential sources of leverage foreign adversaries or entities
might have over our political leaders. In his nuclear treaty
negotiations with the Soviet Union, President Reagan
famously advised that Americans should “trust, but
verify.”44 The same can be said here.
These concerns are particularly resonant in an era when
foreign powers are openly seeking to meddle in U.S.
elections. As the commander-in-chief of the U.S.
military and the face of U.S. foreign policy, the president
is a unique target for foreign adversaries. And those
efforts are more likely to bear some fruit when a large
number of high-ranking officials, including the president and other senior administration officials, have
globe-spanning business interests.45 Indeed, there are
already reports that foreign powers sought to use his
family’s business arrangements around the world as a
source of leverage over the president’s son-in-law and
senior adviser, Jared Kushner.46 This issue is not unique
to the current administration. Several potential future
presidential contenders also have wide-ranging international business dealings.47
When foreign companies seek to purchase American
businesses, the Treasury Department coordinates a
government-wide national security review process to
examine what effect, if any, the proposed transaction has
on U.S. national security.48 Our political system should
have a similar process to evaluate national security
vulnerabilities in the portfolios of senior officials,
including incoming presidents, vice presidents, and other
senior members of the administration who have responsibilities affecting national security.
To that end, Congress should pass legislation to require
the following:
 For incoming presidents, vice presidents, and
senior White House staff who work on national
security-related matters, Congress should require the
administration of a national security financial risk
assessment led by the director of the Office of
Government Ethics and the director of National
Intelligence. The purpose of the review would be to
identify whether an official’s financial holdings
present potential national security vulnerabilities and
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to issue divestment recommendations beyond what
may be already required by other laws.
 Officials subject to the review should be required to
provide reviewers with their tax returns and ethics
filings, as well as other information the reviewers
request about their holdings (such as business transaction history and records of material holdings or
transactions with foreign entities), with a requirement
to update filings whenever there is material transaction
but at least on a yearly basis. The reviewers should be
required to keep any nonpublic information they
receive strictly confidential.
 The reviewers should be empowered to obtain
access to all relevant government information
sources and follow-up information from the filers.
 The review should be undertaken on a confidential
basis, with findings presented to the “Gang of Eight,”
the bipartisan group of congressional leaders customarily briefed on classified intelligence matters as part of
their oversight role.
 The official in question should be informed of
vulnerabilities the review uncovers, unless doing so
would imperil counterintelligence gathering.
There is broad bipartisan consensus on the need to
combat foreign interference in our elections and in the
workings of our government.49 A national security review
for incoming leaders, building on an effective interagency
program, would provide a way to help ensure that those
leaders remain accountable to the American people rather
than any foreign power. The process would also benefit
the officials themselves, who may often be unaware of
potential vulnerabilities.

Bolster Safeguards to Ensure Officials Put
the Interests of the American People First
Transparency is important, but it is not enough to ensure
that all public officials put the interests of the American
people ahead of their own. We also need meaningful
guardrails to prevent officials from crossing long-established lines meant to prevent abuse of power for personal
gain. This is especially important at the highest levels of
government because top officials set the tone for the
people working under them. Our laws should embody
the expectation that public service be treated as a public
trust and not as an opportunity for personal enrichment.
This means changing the law to ensure that those at the
very top are subject to the same broad legal standards as
those under them.
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PROPOSAL 4

Congress should pass a law to enforce the
safeguards in the Foreign and Domestic
Emoluments Clauses of the U.S.
Constitution.
Two provisions in the Constitution are specifically meant
to prevent public officials at all levels from being corrupted by conflicting financial incentives: the Foreign and
Domestic Emoluments Clauses. Both of these provisions
have been generally respected by every administration
since the nation’s founding.
The Foreign Emoluments Clause seeks to curb foreign
influence by prohibiting federal officials from accepting
“any present, emolument, office, or title, of any kind
whatsoever, from any king, prince, or foreign state”
without the consent of Congress.50 The Department of
Justice has frequently applied this provision, issuing legal
opinions on everything from the president’s receipt of
the Nobel Peace Prize to government workers performing research stints at foreign universities.51
The Domestic Emoluments Clause seeks to prevent
undue influence over the president by guaranteeing the
payment of a salary “which shall neither be increased nor
diminished during the Period for which he shall have been
elected” and by prohibiting the president from receiving
any other “emolument from the United States or any of
them.”52 There does not appear to be any historical
evidence of any president ever seeking compensation that
would violate this prohibition.
As it does in many other contexts,53 Congress has passed
laws over the years to codify and implement both clauses
in certain circumstances. These range from the Foreign
Gifts and Decorations Act (FGDA), governing when
officials may or may not keep ceremonial gifts and honors
from foreign governments under the Foreign Emoluments
Clause54 to periodic legislation raising the president’s
salary as provided by the Domestic Emoluments Clause.55
To further reduce the possibility of conflicts and emoluments violations, from the 1970s until 2017, successive
presidents and vice presidents voluntarily divested from
problematic investments. They generally limited their
direct financial holdings to “plain vanilla” assets, like cash
and widely distributed mutual funds, and turned any
remaining assets over to a blind trust to be sold and
replaced by new investments unknown to the beneficiary.56
Because public officials have generally adhered to these
constitutional safeguards, little attention has been paid to
the fact that the law does not specify how they should be

applied in many circumstances. For example, the Constitution says nothing about how either clause should be
enforced in the event of a violation. Congress has also not
addressed this question except in limited contexts like the
FGDA’s rules on foreign gifts and decorations. Nor does
the Constitution or any federal law specify just how
broadly the word “emolument” should be interpreted. For
example, does it cover regulatory benefits, as when a
foreign government grants a patent to a federal official or
a state government awards a tax subsidy to a business
owned by the president? Does it cover profits from a
business transaction between a federal official and a
foreign state?57
Some of these questions have come up over the years
(though not conclusively resolved) in various House and
Senate Ethics Committee investigations of members of
Congress for everything from renting property to a
foreign diplomat to accepting travel and other gifts from
foreign governments beyond what Congress itself has
authorized by law.58 The global reach of President Trump’s
business holdings (including U.S. hotels that cater to a
global client base59) — and the prospect that future
presidential contenders may have complex business
arrangements of their own — has added extra urgency.
President Trump has already been sued in three separate
lawsuits for alleged violations of both the Foreign and Domestic Emoluments Clauses.60
While these lawsuits may set new legal precedent relating to
the particulars of the president’s business dealings, they will
leave many other questions unanswered. But Congress has
the authority to implement constitutional safeguards
through rules that are more detailed and comprehensive
than the bare bones text that the Constitution provides.61
To ensure that future public officials adhere to the letter
and spirit of the two Emoluments Clauses, Congress
should enact legislation that specifies in detail what is and
is not prohibited under each clause. The measure should
also create a fair and comprehensive scheme for enforcing
those expectations. At a minimum, the legislation should:
 Define which benefits constitute prohibited “emoluments.”
 Establish categories of foreign emoluments to which
Congress expressly withholds consent (e.g., those
worth over $10,000) beyond those covered by existing
laws like the FGDA.
 Create a regulatory scheme for enforcement of both
Emoluments Clauses, which should ideally rely on
enforcement agencies like the Department of Justice

and possibly the Office of Government Ethics (for civil
violations of the law).
 Establish statutory remedies for violations, including disgorgement of illegal emoluments and criminal
and civil penalties.
The Emoluments Clauses provide clear constitutional
authority for these measures. These constitutional
provisions reflect the Framers’ fundamental concern that
public officials, especially the president, should put the
interests of the American people first, which resonates just
as strongly today. Codifying them more fully would also
benefit current and future public officials, who need clear
guidance to help them avoid running afoul of these key
PRECEDENT

Preventing Nepotism
in Government
PRINCIPLE
Presidents should avoid appointing close family members
to top posts to help ensure that government officials are
loyal to the country rather than to the president personally.
PROBLEM
In 1961, President John F. Kennedy nominated his
brother, Robert F. Kennedy, to be attorney general.
The period also saw members of Congress give jobs
to family members.
RESPONSE
In 1967, Congress passed, and President Lyndon
B. Johnson signed, the “anti-nepotism” statute,
prohibiting employment of certain relatives,
including brothers, in certain government positions.
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constitutional constraints. Congress should ensure that
the protections both clauses afford are enforced in a clear,
concrete and effective manner.

PRECEDENT

PROPOSAL 5

Congress should extend federal
safeguards against conflicts of interest to
the president and vice president.
Conflict of interest law bars officers and employees of the
federal government from “participating personally and
substantially” in specific government matters in which
they or their immediate family members have a personal
financial interest has existed for more than a century.62
But those laws do not apply to the president and vice
president.63 They should.
Federal conflict of interest law establishes a minimum
standard of conduct. The law applies only when government officials are involved in a decision relating to a
specific set of persons or entities and only when the
decision will have a “direct and predictable” effect on
officials’ financial interests (or those of their close family
members, business partners, or entities with which they
are affiliated).64 The law does not apply to matters that
involve broad policymaking.65 For instance, regulations
issued by the Office of Government Ethics specify that
government officials typically cannot award a contract to
a company in which they have stock (other than through
certain types of mutual funds). On the other hand, the
officials usually would be able to work on major legislation, like a tax overhaul that would favorably impact their
own bottom line, provided it would affect other Americans in the same way.66
Few would say that the president and vice president
should not follow the same basic rules.67 Congress
exempted them from the formal conflict of interest law
based on potential practical and legal concerns related to
the presidency’s unique role in our system of separation of
powers (which, as noted below, we do not ultimately find
persuasive).68 Until recently, most also assumed that the
public limelight and accountability of the presidency
would be sufficient to ensure that its occupants adhere to
the same ethics standards that govern other federal
employees and officers. It turns out they are not.
The reason these exemptions from ethics law for the
president and vice president have received scant attention
is that presidents over the last four decades have voluntarily complied with most of their requirements.69 Especially
in the wake of Watergate, it became common wisdom, as
President Reagan’s transition team put it, that “even the
possibility of an appearance of any conflict of interest in
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Reining i n the FBI
PRINCIPLE
Law enforcement agencies should operate with effective
oversight in order to guard against investigative abuses.
And those agencies should not be used to advance
solely partisan or personal agendas.
PROBLEM
The late 1960s and early 1970s saw a string of
revelations about abuses, culminating in 1976 with
the Senate’s Church Committee report. Among
the report’s findings was that the FBI wiretapped
Martin Luther King, Jr., as part of an effort to
portray him as a communist.
RESPONSE
In 1976, Congress set a single 10-year term for
the FBI director. The reform built off of a 1968 law
that had established the post as a presidentially
appointed position requiring Senate confirmation
under the general authority of the attorney general.

the performance of his duties” could undermine the
president’s legitimacy.70
And not just the president’s. When an official as powerful
as the president has a personal financial interest in
government decisions, there is a risk that officials who
report up the chain will be tempted to govern with an eye
toward the chief executive’s bottom line. Taken to
extremes, it can be virtually impossible to discern which
decisions have been infected by consideration of a leader’s
self-interest. Such doubts undermine the basic integrity of
democratic governance.71
Now, of course, we have a president who has chosen to
keep control of his far-flung businesses, raising the

possibility of numerous conflicts of interest.72 While
voters find this distasteful,73 his decision may embolden
his successors to do the same. As a result, the time has
come to extend basic safeguards to the president and vice
president by eliminating their exemption from federal
conflict of interest law.
This does not mean that we must subject the president
and vice president, who occupy a unique constitutional
role, to the same legal requirements as other officials.
For example, conflict of interest rules can bar an official
from working on comparatively narrow legislation, like a
bill to regulate a particular industry or to give benefits to
a small class of people. But the duties of the chief
executive are unique. The Constitution gives the
president sole authority to sign or veto legislation passed
by Congress,74 and thousands of measures make their
way each year to the president’s desk. Rather than
impose the unwieldy requirement of an exhaustive
conflicts check in each instance, it makes better sense to
exempt the president and vice president’s participation
in the legislative process from conflict of interest
regulation. The law should also explicitly exempt any
president or vice president who follows the longstanding
practice of limiting his or her direct personal holdings to
nonconflicting assets and placing remaining investments
in a qualified blind trust.75
Finally, the law should specify that the only remedy where
the president or vice president has a conflict of interest is
to sell off his interest in the asset that created the conflict.
Typically, an official with a conflict of interest can address
the conflict either through such divestiture or through
recusal (meaning formally refraining from participation in
the matter).76 But presidential recusal could be disruptive
to executive branch operations.77 A divestiture requirement avoids that risk and is the best approach for
addressing the relatively narrow circumstances where the
president or vice president have conflicts of interest78
The need for reasonable exemptions does not negate the
need for the president and vice president to be subject,
broadly speaking, to the same laws as the millions of
federal employees who work under them.
To that end, Congress should pass legislation that, at a
minimum:
 Eliminates the blanket exemption to existing
federal conflict of interest law for the president
and vice president.
 Sets forth reasonable and appropriate exemptions,
including for conflicts arising from the president’s role

in proposing, signing, or vetoing legislation, and the
vice president’s role in presiding over and casting
tie-breaking votes in the Senate.
 Exempts any president or vice president whose
holdings are limited to nonconflicting assets or are
placed in a qualified blind trust.
 Specifies that divestment from the relevant asset is
the only remedy in cases where the president or vice
president has a conflict of interest.
Several proposals to subject the president and vice
president to conflict of interest law are currently pending
before Congress.79 They follow a long tradition of
bipartisanship on ethics law80 as well as a shared understanding that the president and vice president, despite
their unique roles in our system of government, are not
above the law.
While Congress in the past has taken the view that there
are practical and constitutional hurdles to taking such a
step, we do not find this view persuasive. The most
common objection raised is that the president cannot be
subject to conflict of interest law because it is impossible
for him to recuse from any matter under his authority as
the head of the executive branch.81 But even if that is
true,82 the proposal here does not require recusal. Sale of
assets is also a common means of managing conflicts of
interest in the public sector.83 Already for decades,
presidents have voluntarily divested from most of their
assets that could give rise to even the appearance of
conflicts. And they aren’t the only ones: Many other
high-ranking federal officials are also required to divest
from assets that would create insurmountable conflicts of
interest relating to their core responsibilities.84 Similarly, it
is not unreasonable to require the president to divest in
situations where there is a clear risk that the unique
powers of his office could be used for personal gain.
Such a requirement would not offend the Constitution,
which permits Congress to place restrictions on the
president where there is “an overriding need to promote
objectives within the constitutional authority of Congress.”85
Guarding against official self-dealing, which the Supreme
Court has called “an evil which endangers the very fabric of
a democratic society,”86 is surely one such objective.
Congress should prevent the use of the presidency for
personal gain, just as it prohibits the chief executive from
engaging in other kinds of official misconduct.87
Related Issues: Presidential conflicts of interest are not the
only area of ethics law in need of reform. Members of
Congress are also exempt from federal conflict of interest
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law,88 and congressional conflicts are also an enduring
problem. Members of Congress are bound by certain ethics
rules, but those have far fewer teeth than the laws governing
most federal officers and employees.89 Many lawmakers take
voluntary steps to limit their personal investments and avoid
any appearance of bias, but others do not.90 In recent years,
for instance, there have been many reports of members of
Congress engaging in inappropriate stock trading involving
industries under the jurisdiction of committees on which
those members sit.91 Others have accepted questionable travel and other gifts from foreign governments.92 Some
members have even gone to prison for bribery and other
official misconduct spanning many years.93
Such scandals suggest that stronger legal safeguards may
be needed. That could include making members of
Congress subject to conflict of interest law, requiring
them to divest from certain assets, or simply providing for
better enforcement of existing House and Senate rules.
Congress should also consider ways to lighten the
regulatory burden on the many federal officers and
employees who must comply with a much stricter regime
of restrictions than elected officials. They must follow
rules governing everything from who can take them to
lunch to whether they can be paid for teaching a class at
their local community center.94 Moreover, absent a waiver,
they are subject to the full force of conflict of interest law
even if the actual financial interest in question is negligible, like a single share of stock in a regulated industry.
Scholars have criticized such heavy regulation as too
strict,95 with real and substantial burdens on ordinary
federal employees. A full ethics reform package should
include measures to lighten these burdens for the millions
of men and women in the rank-and-file federal workforce,
where appropriate.
The Task Force expects to take up these and other related
issues in its next report.

Ensure that Officials Are Held
Accountable Where Appropriate
Along with changes to actual legal requirements, effective
enforcement is necessary to prevent official self-dealing
and abuse of power. No rule enacted by Congress will
have any effect without meaningful action to ensure
legal accountability. Any enforcement mechanism should
be even-handed and effective. Enforcement actions
must be proportional to the offense, and the rights of
those alleged to have committed misconduct must be
protected. Unfortunately, our current ethics regime is
deficient on both counts: there is no independent body
dedicated primarily to ethics enforcement, and those
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wrongfully accused of violations outside of the formal
process have no way to clear their names. Congress
should rectify this.

PROPOSAL 6

Congress should reform the Office of
Government Ethics so that it can better
enforce federal ethics laws.
The Office of Government Ethics (OGE) is the only
federal agency primarily devoted to government ethics,
and the logical choice for an independent body to handle
day-to-day enforcement of ethics rules. Created in the
wake of Watergate to improve the uniform application
of federal ethics rules across the executive branch, OGE’s
primary function is to interpret and promote compliance
with federal conflict of interest laws, gift restrictions,
limits on outside employment, and related safeguards.96
While its director is a presidential appointee, the role has
usually been filled by a nonpartisan expert, including
under the current administration.97 No other federal
agency similarly combines a tradition of nonpartisanship
with comparable expertise in government ethics.
As currently configured, OGE is not equipped to serve as
an effective, independent enforcement body. While it has
developed an extensive body of regulations and other
guidance, its role has been primarily advisery. The office
has no authority to investigate alleged violations that
come to its attention and very limited ability to compel a
remedy for even the most obvious violations.98
OGE also is not truly independent. Although its director
serves for a fixed five-year term and is usually a nonpartisan expert, there appears to be no statutory safeguard
against a president, upset by OGE’s pursuit of ethical
issues in his or her administration, removing the director
without cause.99 This is less protection than that accorded
other important watchdog agencies, including the
Securities Exchange Commission and Federal Election
Commission, whose leaders the president may generally
remove only for good cause (e.g., neglect of duty or
misconduct in office).100 As a further guarantee of
independence, such agencies also typically have the ability
to communicate directly with Congress, including
submitting their own budget requests, rather than going
through the White House.101
Finally, OGE also lacks the necessary resources to perform
an expanded oversight role. With approximately 75
employees and a $12 million budget, OGE would not
have the capacity to hire the qualified attorneys, investigators, and other staff needed to effectively enforce ethics
rules across the sprawling executive branch.

These shortcomings have not received the attention they
deserve. Until recently, voluntary adherence to OGE’s
guidance has long been the expectation at the highest levels
in both Democratic and Republican administrations. Every
president since OGE was created has directed cabinet
members and other close aides to follow the agency’s
instructions to recuse, sell property, or take other steps to
avoid conflicts of interest, and to direct their subordinates
to do the same.102 Presidents and vice presidents have also
sought OGE approval for their own voluntary asset plans,
which set the tone for their administrations.103
To be sure, there have always been cracks in this façade.
At times, OGE has been unable or unwilling to hold
officials who were determined to bend or break the rules
accountable.104 But today, the administration does not
even make a show of following OGE’s guidance in
high-profile cases105 and has publicly questioned whether
most federal ethics rules even apply to White House aides,
citing an unpersuasive legal technicality.106
This is not sustainable. Like any other set of rules, ethics
standards will never be truly effective, especially at the
highest levels, unless they have real teeth. That means
enforcing them consistently and not just in the most
egregious cases.
Currently, enforcement of conflict of interest law and
ethics standards is left primarily to the president and
thousands of other administration officials who have
supervisory authority to reprimand or fire subordinates
who break ethics rules. This decentralized system is prone
to inconsistency107 and can break down entirely in an
administration that simply does not view compliance with
these rules as a priority.
Where a conflict of interest is serious enough to warrant
criminal or civil penalties, the Department of Justice has
the power to pursue enforcement in federal court
(including on a referral from OGE).108 But the department has rarely made such cases a priority. In 2016, for
example, it appears to have secured (according to data
collected by OGE) only seven criminal convictions and
one civil settlement under the federal conflict of interest
statute and laws under OGE’s purview.109
The existing framework for administering and enforcing
federal ethics rules in the executive branch does not
provide sufficient accountability. A politically sensitive
issue like ethics needs a regulator with some independence
who has the power to formulate broad policy through
regulations and pursue civil enforcement actions in serious
cases that do not rise to the level of criminal misconduct
but still need to be addressed in the interest of deterrence.110

OGE already has primary rulemaking authority for ethics
matters in the executive branch. Its expertise is widely
acknowledged. The agency’s director, while not protected
against removal, customarily serves a term of five years,111
spanning multiple presidential terms, which helps to
foster independence. There is also a tradition of professionalism at OGE, evidenced by the appointment of
directors with significant ethics experience and nonpartisan credentials.112 It therefore makes sense for OGE to
take on this critically important enforcement role.
To ensure proper accountability for ethical standards at all
levels of the executive branch, Congress should pass
legislation giving OGE a measure of formal independence
from the president akin to that of other independent
regulators. The agency should also have the full range of
civil enforcement tools that are at the disposal of other
watchdog bodies, along with sufficient safeguards to
protect against the politicization of investigations and
bureaucratic overreach. Finally, Congress should take
other steps to ensure more uniform application of ethical
standards across the executive branch.
To insulate rulemaking and civil enforcement processes on
ethics matters from undue political interference, legislation passed by Congress should:
 Specify that the president cannot remove OGE’s
director during his or her statutory term except for
good cause, such as neglect of duty or misconduct in
office. Such limitations on removal are the most
important way to ensure agency independence. The
process of nominating and confirming new directors
and ongoing congressional oversight can be used to
ensure that the director remains politically accountable
to elected leaders.
 Empower OGE to communicate directly with
Congress. Most agencies must go through the White
House to submit budget requests or otherwise
communicate with Congress, limiting their ability to
pursue goals that do not align with the priorities of the
administration. To ensure a measure of autonomy from
the president, OGE should, like other independent
agencies, be permitted to submit its own budget
estimates, substantive reports, and legislative recommendations without White House approval.113
To ensure effective enforcement of ethics rules, this
legislation should also:
 Grant OGE power to initiate and conduct investigations of alleged ethics violations in the executive
branch on referral from another government body or on
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PROPOSAL

Protecting the Justice Department from Political Interference
PRINCIPLE
The White House shouldn’t interfere with investigative and
law enforcement decisions made by the Justice Department
and other enforcement agencies for personal, financial, or
partisan purposes. No one is above the law.
PROBLEM 1
President Richard Nixon’s tenure shone a light on
the extreme dangers of political interference in law
enforcement. In 1969, Nixon appointed his campaign
manager, John Mitchell, as attorney general. Two
years later, Nixon ordered Mitchell’s eventual
successor as attorney general, Richard Kleindienst,
not to pursue an antitrust suit against a company that
had made large political donations to the upcoming
Republican National Convention. And in 1973, Nixon
ordered the firing of Special Prosecutor Archibald Cox
to stop his investigation of the Watergate scandal.
In what is known as the “Saturday Night Massacre,”
Attorney General Elliot Richardson resigned, and
Deputy Attorney General William Ruckelshaus was
fired, after refusing to carry out the order. Solicitor
General and then-Acting Attorney General Robert Bork
carried out the order to fire Cox.
RESPONSE
In 1975, President Gerald Ford’s White House chief
of staff issued the first “limited contacts” policy to
reduce opportunities for actual or perceived political
interference in DOJ matters, creating a precedent
followed by all subsequent administrations. Three
years later, Congress passed the Independent
Counsel Act, which created a way to investigate highlevel executive branch personnel whose prosecution
by the administration might give rise to conflicts
of interest and insulated the independent counsel
from improper firing. Congress also passed the
Civil Service Reform Act of 1978, which codified the
principle that members of the civil service should be
insulated from administrations’ political whims.
PROBLEM 2
Three decades later, the pendulum swung back. In
2006, Attorney General Alberto Gonzales relaxed
DOJ’s “limited contacts” policy, ballooning the
number of officials eligible to communicate with the
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department about specific cases and investigations.
The same year, President George W. Bush took the
unprecedented step of dismissing nine U.S. attorneys
in the middle of his term. Investigations later revealed
evidence that the removals were improper and tied to
decisions made in politically sensitive cases. Those
moves prompted no significant new laws to combat
political interference.
PROBLEM 3
In 2016, Attorney General Loretta Lynch had a brief
private meeting with former president Bill Clinton on
an airport tarmac in the midst of the FBI’s ongoing
investigation into Hillary Clinton’s use of a private
email server while serving as secretary of state.
The same year, President Barack Obama stated
that Hillary Clinton’s use of the email server never
endangered national security, despite the FBI’s
ongoing investigation into the issue.
PROBLEM 4
In 2017 and 2018, President Trump took numerous
steps to undermine American law enforcement.
He issued a stream of public comments seeking to
influence the special counsel’s investigation into
Russian election interference and suggested the
investigation played a role in his decision to fire the
FBI director. He urged the Justice Department to
investigate his political opponents and lamented his
attorney general’s perceived lack of personal loyalty.
And he demanded that DOJ take action against two
companies whose owners also control major media
outlets whose reporting President Trump frequently
criticizes. “I have the absolute right to do what I want
to do with the Justice Department,” he declared.
TASK FORCE PROPOSED RESPONSE
Congress should require that the White House
publish policies on who can participate in
discussions with DOJ or other federal agencies
with enforcement authority about specific civil or
criminal enforcement matters and that it maintain
a log of covered White House contacts. In addition,
Congress should empower agency inspectors
general to investigate improper interference in law
enforcement matters.

its own initiative. To prevent abuse in this politically
sensitive area, the agency’s investigative power should be
constrained through best practices used at other
independent watchdog bodies. Among other things, the
legislation should require the director to sign off on all
subpoenas to compel testimony or the production of
documents; require agency staff to keep pending
investigations strictly confidential (with criminal
penalties for violators); and specify that all decisions to
investigate must be supported by a written determination approved by the director that there are reasonable
grounds to believe a violation may have occurred.114
 Grant the OGE director power to bring civil
enforcement actions in federal court and seek other
corrective action where the director has determined in
writing that there is probable cause to believe a
violation occurred. Almost all independent watchdog
agencies have authority to either impose penalties and
other sanctions or seek them in court. For an agency to
assess major fines or hand out other punishment itself
requires the creation of elaborate internal procedures to
protect the due process rights of alleged wrongdoers.115
It makes more sense for an agency of OGE’s size to
instead bring enforcement actions for civil or injunctive relief in federal court. Cases where the only
sanction sought is a personnel action like dismissal
could be brought to the Merit Systems Protection
Board, the body that adjudicates employment issues
for federal workers.
 Create an OGE Enforcement Division. Enforcing
rules is very different from writing them or providing
informal guidance. These functions should not be
entrusted to the same staffers. The best approach would
be for OGE, like other watchdog agencies, to have a
separate enforcement division staffed by lawyers and
professional investigators with civil service protection.
Given the sensitivity of their role, employees of the new
Enforcement Division (and potentially all OGE staff )
should be barred under civil service rules from participating in partisan politics.116 While enforcement staff
would do the day-to-day work of investigating alleged
violations and pursuing sanctions, major decisions —
including whether to launch an investigation or bring an
enforcement action once the investigation is done —
would require the director’s approval.
 Establish minimum qualifications for the OGE
director, in light of these expanded responsibilities,
such as experience in ethics, compliance, law enforcement, or related fields; management experience; and
reputation for integrity. This would help guard against
abuse and ensure that future directors would meet the

standards that have previously been met in practice.
Detailed qualifications are not necessary because the
director is subject to confirmation by the Senate,
providing an additional check.
 Direct OGE and DOJ to establish a process for
confidential referrals of potential criminal violations. As noted, OGE can refer potential criminal
matters to the Department of Justice for investigation
and potential prosecution, but the process is informal
and possibly subject to leaks. DOJ has no obligation to
respond. Congress should require that referrals be kept
confidential and that DOJ respond to referrals within
120 days to allow OGE to determine whether to take
other action on its own.
Finally, to ensure more uniform application of ethical
standards across the executive branch, legislation passed
by Congress should:
 Give OGE authority to review and raise objections
to individual conflict of interest exemptions.
Currently, federal law gives officials the power to
exempt their subordinates from conflict of interest law
in specific cases where they determine that the
potential violation is not sufficiently important to
justify recusal or other action.117 OGE not only should
be notified of these waivers (as is already the practice)118
but also should have the ability to formally object
within a reasonable period of time. The official who
granted the waiver should, in turn, be obligated to
respond to OGE’s concerns in writing, and the waiver,
along with OGE’s objections and the official response,
should be made public.
 Confirm that White House staff must follow federal
ethics rules. White House staff are subject to the
prohibition on conflicts of interest and most federal
ethics laws, and they have also long followed the
guidance OGE promulgated via regulation. As noted,
however, administration officials recently questioned
whether OGE rules actually bind them, based on a
legal technicality.119 Congress should amend the law to
remove this ambiguity and make clear that OGE has
authority to promulgate rules for all executive branch
officers, including White House staff.
The proposals here are modeled on other successful
independent agencies. Many have been advanced for years
by nonpartisan reform groups.120 They represent a
balanced framework that will give ethics rules real teeth
while also protecting alleged violators who may not have
committed any wrongdoing. Congress should revamp our
ethics enforcement system along these lines.
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The Rule of Law and Evenhanded Administration of Justice
The Founders established “a government of laws and not
of men.”121 As Thomas Jefferson wrote, “[t]he most
sacred of the duties of government [is] to do equal and
impartial justice to all its citizens.”122 But the rule of law
does not enforce itself. Those in power will always be
tempted to favor friends and allies over adversaries. That
is why, over the course of American history, we have
built up a robust set of laws, practices, and norms to
promote the evenhanded application of the law, without
bias or political favor.
Conflict of interest law bars officials from involvement in
law enforcement matters where they have an actual or perceived bias. Detailed professional responsibility rules
guide most career law enforcement officials and, when
followed, ensure different cases and investigations proceed
according to similar standards and guidelines. Mechanisms within agencies — internal review processes,
inspectors general, and auditors — seek to enforce
standards and hold officials accountable.
Informal policies matter even more. Every administration since that of President Ford has limited which
officials in the White House may communicate with
Department of Justice personnel about active investigations or cases and how they may do so.123 Another norm
discourages senior political officials from making
premature declarations about the guilt or innocence of a
defendant or the outcome of a trial before it is complete.124 And yet another discourages law enforcement
from issuing indictments or taking other public steps
that could affect an election in the period directly before
the vote.125 No law requires these policies, but they
reduce the risk that politics distorts vital law enforcement processes.
It wasn’t always this way. When American government
was far less formal, it was assumed that the attorney
general would be a close legal adviser to the president.
Theodore Roosevelt saw no problem in minutely
directing antitrust prosecutions.126 Robert F. Kennedy
was his brother’s chief political adviser and was preparing to resign as attorney general to serve as campaign
manager in November 1963.127 When Richard Nixon
appointed his campaign manager, John Mitchell, as
attorney general in 1969, few eyebrows were raised.128
That all changed nearly five decades ago, when Watergate
showed the costs of politicized justice — and spurred a
national reckoning with the abuse and politicization of
law enforcement.
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From the outset, White House lawyers carefully monitored and molded the federal investigation of the break-in
at the Democratic National Committee headquarters.
Then, in the “Saturday Night Massacre,” Nixon famously
ordered his subordinates to fire the special prosecutor.
(His attorney general quit and his deputy attorney general
was fired rather than carry out this improper order.129) In
other abuses, Nixon interfered with an antitrust enforcement action on behalf of a large political donor, IT&T,130
and his White House counsel provided an “enemies list”
to the IRS commissioner, asking that hundreds of people
be targeted for investigation during the 1972 election (a
request that the IRS did not follow).131
In the years afterward, Americans learned that the
politicization of law enforcement had extended well
beyond the Nixon administration. The 1976 Church
Committee report documented decades of FBI abuses,
especially under the Kennedy and Lyndon Johnson
administrations, including the bureau’s blackmailing of
high officials.132 Presidents were revealed to have wielded
the FBI for political purposes, as when President Johnson
had it spy on civil rights protestors at the 1964 Democratic convention.133
Nixon’s two immediate successors, Presidents Gerald Ford
and Jimmy Carter, made rebuilding public confidence in
the Department of Justice and other law enforcement
institutions a central goal of their administrations.134 The
White House, Justice Department, and others adopted
formal and informal practices that aimed to ensure
arm’s-length dealings — in public and private — between
senior political officials and career law enforcement
personnel. At the same time, the FBI was reined in by
having its director report to the attorney general as well as
directly to the White House.135 The CIA, too, was
required to operate under the Foreign Intelligence
Surveillance Act.136 To fill the gap, the White House
counsel’s office grew in stature and size.137
These new rules had an important practical impact. But
even more significant, they helped create a new set of
expectations — mostly unspoken but nonetheless
powerful — that largely constrained political interference
in law enforcement.
This system served the country well. It is now under
direct attack.
We are still early in the current administration, but
already President Trump has taken numerous steps to

undermine American law enforcement. He has issued a
steady stream of public comments seeking to influence the
special counsel’s investigation into Russian election
interference.138 He has urged the Justice Department to
investigate his political opponents.139 He has fired or
prompted the resignations of top FBI officials and has
lamented his attorney general’s perceived lack of personal
loyalty.140 He has demanded that DOJ take action against
two companies, Amazon and Time Warner, whose owners
also control major media outlets whose reporting frequently angers him.141 (See, e.g., DOJ’s lawsuit to block
Time Warner’s merger with AT&T, widely condemned as
being at odds with decades of antitrust practice,142 which
was rejected in federal court.)143 He has threatened to tax
Harley Davidson “like never before” after the company
announced the trade war is forcing some of its operations
overseas and has targeted other companies for retribution
in response to personal or policy slights.144 “I have the
absolute right to do what I want to do with the Justice
Department,” he has said.145
Other recent administrations also have at times let
political considerations influence law enforcement.
During President George W. Bush’s tenure, the Justice
Department inspector general found evidence that nine
U.S. attorneys (including Capt. David Iglesias, a member
of this Task Force) were removed for their prosecutorial
decisions in politically sensitive cases rather than for
“underperformance,” as DOJ had claimed in congressional testimony at first, and that officials used political
affiliation as a factor in hiring, which is prohibited.146 The
scandal resulted in the resignations of senior officials
including Attorney General Alberto Gonzales.147
During the Obama administration, Attorney General
Loretta Lynch was widely criticized for an airport tarmac
encounter with former President Bill Clinton, which came
while the FBI was investigating the use of a private email
server by Hillary Clinton while she was secretary of state.148
The episode, combined with President Obama’s premature
statement that Secretary Clinton’s actions never endangered national security, raised fears that the administration
was inappropriately seeking to influence the probe.149
These departures from long-accepted practices have real
and lasting consequences. They distort decision-making.
They shield wrongdoing by high officials. They risk
converting the fearsome power of the prosecutorial
machine into a political weapon. They undermine the
fundamental notion that the law applies to everyone
equally. They corrode public trust. And ultimately, they
cast doubt on a crucial premise of any healthy democracy: that the law not be used to favor or punish anyone
based on politics.

In the past, the half-century-old system of de facto
independence for much of law enforcement and respect
for the role of independent courts was a norm largely
— though not always — honored by those in power. But
that norm has eroded, with the result that few explicit
rules now constrain executive behavior. It is time to put in
place more explicit and enforceable restrictions to ensure a
return to the proper balance.

Safeguard Against Inappropriate
Interference in Law Enforcement for
Political or Personal Aims
First, we need to strengthen the guardrails preventing
improper political interference in law enforcement by the
White House. There is no question that it is appropriate for
the president and his staff to set priorities for law enforcement and to weigh in on key decisions. At the same time, it
is entirely inappropriate for them — as it is for all government officials — to interfere in specific law enforcement
matters for personal, financial, or partisan political gain.
To prevent abuse, most public officials involved in law
enforcement are subject to a range of checks on their powers — from detailed procedures that constrain their
actions, to formal supervisory systems that can discipline
them, to inspectors general who can investigate them, to
designated congressional committees that provide regular
oversight of them.150 The same is not true for the president and other White House officials. The White House
is mainly checked by political processes. But those
processes do not work unless the public and political
actors know what is going on.
Our proposals do not seek to impose restrictions on the
White House. They simply seek to reinforce longstanding
practices designed to prevent abuse in the executive
branch by enhancing transparency of political contacts
with law enforcement and allowing for more meaningful
oversight of potential problems.

PROPOSAL 7

Congress should pass legislation
requiring the executive branch to
articulate clear standards for and report
on how the White House interacts with
law enforcement.
To prevent both intentional and inadvertent political
interference with law enforcement, the White House,
Justice Department, and other law enforcement agencies
have for decades voluntarily limited contact between senior
political officials and career law enforcement personnel.
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These curbs on White House contacts are not required by
law. They are found only in written policies, voluntarily
adopted by each administration, limiting who from the
White House and who from the Department of Justice
and other enforcement agencies can discuss ongoing
investigations and cases. Typically, these policies restrict
conversations to high-level officials on both sides, with
the White House counsel’s office playing a central role in
managing and monitoring White House contacts.151 They
also include special protocols for cases affecting national
security152 or where the Department of Justice is defending an administration policy.153
These policies recognize that political actors are, at least in
part, motivated by political concerns that should not
affect the application of the law and that law enforcement
personnel are better situated to make decisions about
specific cases or investigations. They guard against overt
direction from the White House, or the use of investigative agencies to punish political foes. They also protect
against the inadvertent pressure or bias that may result
from a call from a White House official about a specific
matter. Even a question about a case can lead an official to
presume an interest in its outcome; the official then may
try to ensure the desired outcome. As former Attorney
General Benjamin Civiletti put it, presidents and other
top officials “unintentionally can exert pressure by the
very nature of their positions.”154
At the same time, the policies recognize that the president
has a unique and personal role in executive branch policy
determinations, including in how our laws are enforced.
For example, presidents have, appropriately, told antitrust
enforcers to step up enforcement without directing the
prosecution of a specific firm.155 By contrast, White
House influence in individual cases risks creating the
perception — and potentially the reality — that law
enforcement is being used as a political or personal tool.156
Every administration since Ford has established such
“limited contacts” policies between the White House and
the Justice Department.157 Although less consistent, there
have also been similar policies covering other agencies
with law enforcement responsibilities, such as the
Internal Revenue Service and the Department of Labor.158
Despite their importance, these policies have received
scant public notice. Often, they have not been released
until well after the end of a presidency. The Obama
administration’s most recent internal White House policy
still has not been released.
Unfortunately, it has become increasingly clear that these
voluntary policies, without formal legal requirements or
enforcement mechanisms, cannot prevent political
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interference in law enforcement activities. For example,
President George W. Bush’s administration dramatically
relaxed its own limited contacts policies, ballooning the
number of political officials eligible to have contact with
law enforcement personnel to more than 800.159 After the
U.S. attorneys’ scandal, Attorney General Michael
Mukasey reinvigorated the policy.160
The current administration, too, has adopted a limited
contacts policy.161 But reports suggest the policy has not
always been followed. For example, the president’s
then-Chief of Staff Reince Priebus reportedly asked a top
FBI official to publicly disclose alleged facts pertaining to
the bureau’s investigation of Russian interference in the
2016 election in order to refute a news report that senior
members of the Trump campaign had frequent contacts
with Russian agents.162
Trump himself, on several occasions, directly contacted
the U.S. attorney in the Southern District of New York,
who had jurisdiction over a number of matters involving
the president’s private and financial interests, ostensibly to
develop a personal relationship, before ultimately firing
him.163 (That former U.S. attorney is the co-chair of this
Task Force.) Trump also drew criticism for taking the
unusual step of personally interviewing candidates for the
U.S. attorney’s successor.164 While there is no evidence
that the president made inappropriate requests in these
conversations, they make clear that it is possible for a
president to put inappropriate pressure on prosecutors.
When longstanding norms governing contacts between
the White House and law enforcement officials are
violated, even for reasons that are not inappropriate, it
creates a troubling precedent for future administrations
and opens the door to inappropriate breaches.
While Congress should not itself regulate how the
executive branch deals with law enforcement, it can take
steps to increase transparency and bolster accountability,
thereby deterring misconduct. Specifically, Congress
should pass legislation to:
 Require the White House, the Department of Justice,
and other law enforcement agencies to issue and
publish a White House contacts policy. The legislation
should require each administration to identify specific
officials, in both the White House and the relevant
enforcement agencies, who are authorized to communicate about individual law enforcement matters. This will
send a strong message that Congress believes limitations
on White House influence are critical to impartial law
enforcement. The public disclosure requirement will
enable the public to assess whether the policies are

adequate to ensure that law enforcement is not subject
to undue political influence.165 Disclosure also makes it
possible for Congress to use hearings and other oversight
powers to address any deficiencies.166
 Require law enforcement agencies to maintain a log
of contacts with the White House pertaining to
specific civil or criminal enforcement matters under-

taken by the Justice Department or other federal
agencies with enforcement authority. The log should
be limited to communications about individual cases
or investigations, including communications about the
litigants, subjects, targets, and witnesses, spelling out
the people involved in the communication and the
matter discussed.167 It should not include routine (and
necessary) contacts where the White House seeks legal

PROPOSAL

Safeguarding the Pardon Process
PRINCIPLE
Presidents should follow established procedures when
using the pardon power and should use it to right clear
miscarriages of justice, not to reward political allies.
PROBLEM 1
In 1981, President Ronald Reagan pardoned two
FBI officials who had authorized illegal surveillance of the homes of friends of the militant radical
organization the Weather Underground. No pardon
applications were submitted prior to issuance of
the pardons, and the pardons did not go through the
pardon attorney’s office.
PROBLEM 2
In 1992, President George H.W. Bush pardoned six
former government officials, including former Defense
Secretary Caspar W. Weinberger, who were prosecuted
in the Iran-Contra affair. The pardon request was sent
directly to the White House, rather than to the pardon
attorney’s office.
PROBLEM 3
In 2001, President Bill Clinton issued pardons on his last
day in office to a fugitive investor whose ex-wife made
substantial donations to the Clinton Presidential Library
and to Hillary Clinton’s Senate campaign, as well as to a

Florida businessman who had retained Hillary Clinton’s
brother to advocate for his clemency application.
PROBLEM 4
President George W. Bush commuted the prison
sentence of Lewis “Scooter” Libby, a former top aide
in the Bush White House. Libby had been convicted of
lying to federal investigators probing the leak of the
name of a CIA operative.
PROBLEM 5
In 2017, President Donald Trump pardoned Joe Arpaio,
a former Arizona sheriff and Trump supporter who had
been convicted for disobeying a federal judge’s order
to stop racial profiling in detaining suspected undocumented immigrants. The next year, Trump pardoned
Dinesh D’Souza, a conservative pundit who had been
convicted of violating campaign finance laws by using
a straw donor to contribute to a Republican Senate
campaign. Not long afterward, Trump became the
first president to publicly declare an absolute right to
pardon himself.
TASK FORCE PROPOSED RESPONSE
Congress should require written justifications for
pardons involving close associates and should pass a
resolution expressly disapproving of self-pardons.
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advice from the agency or is participating in legal
policy issues; contacts relating to a matter in which the
United States or one of its subdivisions is a defendant
or a matter concerning national security; and other
ordinary contacts that do not concern specific cases or
investigations.168
 Require relevant agencies to submit reports based
on the above logs to relevant House and Senate
committees, the Department of Justice’s Inspector
General, and covered agencies’ inspectors general.
Those reports should omit information that could
jeopardize confidential witnesses, undercover
operations, or the rights of those under scrutiny.
Congress and inspectors general could pose follow-up
questions about the propriety of particular White
House contacts.
These measures, by allowing for oversight of improper
communications, will help deter inappropriate White
House conduct. If someone knows there will be a record
of their contact, they will likely take care to ensure it is
appropriate. White House staffers are already accustomed
to making similar judgments because White House emails
that would otherwise remain confidential risk being
publicly released under the Freedom of Information Act169
if they are sent to agencies.
Based on our experience serving in government, we do
not believe a logging and reporting requirement would be
overly burdensome. In fact, we expect that reportable
White House contacts about a specific pending case or
investigation outside of the interagency coordination
process would be rare. The White House and Department
of Justice already maintain records of similar types of
information; indeed, the Department of Justice electronically tracks all of its communications, including with
outside parties.170
Nor are these measures likely to raise legitimate constitutional concerns. Congress currently regulates White
House contacts with the Internal Revenue Service,
preventing officials, including the president, from
requesting that IRS employees start or stop an audit.171 It
would be on strong constitutional footing to also require
the White House and executive branch enforcement
agencies to adopt and publish policies to regulate White
House-agency contacts, codifying longstanding practice.172
Congress has passed other laws that require executive
branch documents and records of activities to be retained
and disclosed in order to further Congress’ oversight
functions and the public’s interest in transparency and
accountability.173 For instance, most White House
documents are publicly released after an administration
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has concluded, pursuant to the Presidential Records Act.174
The president does not have an absolute right to protect
personal or White House contacts from disclosure.175

PROPOSAL 8

Congress should empower agency
inspectors general to investigate improper
interference in law enforcement matters.
Congress should establish a clear mechanism within the
executive branch for investigating instances of inappropriate interference with law enforcement for political or
personal ends.
We recommend that Congress utilize an oversight
mechanism that already exists: agency inspectors general.
In 1978, Congress established inspectors general as
independent, nonpartisan watchdogs housed within the
executive branch.176 Their traditional areas of authority
relate to financial integrity, with a mandate to eradicate
fraud, waste, and abuse.177 They are empowered to
conduct investigations and issue reports relating to the
administration of their agencies’ programs and operations, and they have a staff of investigators.178 Some
inspectors general are nominated by the president and
confirmed by the Senate “without regard to political
affiliation and solely on the basis of integrity and
demonstrated ability in accounting, auditing, financial
analysis, law, management analysis, public administration, or investigations,”179 while others are appointed by
agency heads.180 All inspectors general report to and
submit operating budget requests to agency heads.181
Inspectors general are subject to removal by the president, with the president required to communicate in
writing the reasons for the removal to both houses of
Congress within 30 days of that action.182
Congress should expand the jurisdiction of agency
inspectors general to expressly include investigations into
improper interference in law enforcement functions.
Inspectors general arguably already have that authority
under existing law, which empowers them to investigate
“abuse” and violations of agency policies.183 But a clear
mandate, subject to clear standards, is needed for such an
important and sensitive function.
Under this proposal the inspectors general would investigate whether improper White House contacts influenced a
specific law enforcement matter at their agency; it would
not install an inspector general in the White House or
empower an inspector general to go on open-ended, and
potentially partisan, witch hunts. Inspector general
investigations are also constrained by DOJ guidelines,184

professional standards published by the Council of
Inspectors General for Integrity and Efficiency,185 and other
controls in the Inspector General Act.186 Congress should
also direct the attorney general to issue guidelines outlining
the standards and procedures by which inspectors general
are to investigate improper interference.
This proposal also has the benefit of efficiency. It does not
reinvent the wheel. Inspectors general are already familiar
with the roles and missions of their own agencies. They
already have investigators. They know their way around
the building. Therefore, we can add this important feature
of democratic accountability without creating — and
paying for — a whole new bureaucracy.187

Ensure No One Is Above the Law
Political leaders and their powerful allies present a special
challenge to impartial enforcement of the law. When
those in charge of law enforcement are the subject of law
enforcement, there is a risk of abuse. Abuse sends a
message that there are two sets of rules: a lenient one for
the politically well-connected and a far more unforgiving
one for everyone else. That is why our system has built-in
safeguards to ensure that no one is above the law, from
recusal rules to special prosecutor laws. But when the
president is involved, the system has two vulnerabilities
that merit attention: the possibility of abuse of the pardon
power and the possibility of political interference into
investigations of the president, senior political aides, and
close personal associates. The following recommendations
would help protect against such abuse.

PROPOSAL 9

Congress should require written
justifications from the president for
pardons involving close associates.
The Constitution endows the president with the “power
to grant reprieves and pardons for offences against the
United States, except in cases of impeachment.”188 This
power allows a president to ensure that “inflexible
adherence” to the law does not itself become a source of
injustice.189 Presidents have also used pardons to heal
national wounds, as George Washington did with the first
pardons granted to Whiskey Rebellion participants
convicted of treason and as Gerald Ford and Jimmy
Carter did by issuing amnesties to draft law violators from
the Vietnam era.190
By giving the president exclusive authority to exercise
the pardon power, the Founders believed it would
“naturally inspire scrupulousness and caution.”191 To
ensure such “scrupulousness and caution,” and to

prevent abuse, for over a century, presidents have
voluntarily adhered to an established process for
considering prospective pardons, overseen by the
Department of Justice’s Office of the Pardon Attorney.192
Under this process, the pardon attorney reviews pardon
applications and makes written recommendations to the
president based on published pardon guidelines.193 The
guidelines reflect the values of mercy and justice, and
require consideration of factors including the applicant’s
post-conviction conduct, the extent to which the
applicant accepted responsibility for their crime, how
long ago the crime took place, and the seriousness of the
offense.194 Although the president remains free to ignore
the pardon attorney’s recommendations, this process
ensures that all pardon applications are assessed in the
same way without regard for the president’s personal or
partisan political interests.
Controversy has arisen primarily when presidents have
deviated from this standard process.195 There are, unfortunately, several recent examples of such controversial
pardons. Some pardons were criticized as inappropriate
favors to donors or benefactors, like President Clinton’s
pardon of financier Marc Rich196 or President George W.
Bush’s pardon of real estate developer Isaac Toussie.197 In
fact, President Bush immediately rescinded the pardon
following press reports that Toussie’s father had donated
tens of thousands of dollars to Republicans.198 Other
pardons were criticized as favors for former colleagues,
like President George W. Bush’s commutation of the
prison sentence of Scooter Libby (former chief of staff to
his vice president, Dick Cheney),199 or President George
H.W. Bush’s pardon of former officials involved in the
Iran-Contra affair.200
Reports that President Trump has considered pardons for
two former members of his campaign, Michael Flynn and
Paul Manafort, have also drawn criticism, not only
because these are his former associates.201 Flynn and
Manafort are potential witnesses in an investigation that
may implicate the president, and the floating of pardons is
seen by some as an attempt to lure positive testimony,
thereby obstructing justice.202
While it is certainly an abuse of the pardon power to use
it to advance one’s self-interest, that does not mean that
Congress can or should try to limit the president’s power
to make pardon determinations. Nor do we think it wise
for Congress to try to restore longstanding safeguards by
requiring the president to consult with the pardon
attorney before making pardons. Instead, we propose a
much more limited measure designed to increase transparency around the exercise of the pardon power in cases
raising legitimate questions.
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PROPOSAL

Limiting Conflicts of Interest
PRINCIPLE
Presidents and their spouses should limit their direct
holdings to assets that pose no risk of a conflict of
interest and should use a blind trust for all other
investments — as they’ve all done since the 1970s. In
addition, top executive branch officials should refrain
from conduct that could create even the appearance of
self-interested decision-making.
PROBLEM 1
In 2009, while serving as Secretary of State, Hillary
Clinton had dealings with donors to the Clinton
Foundation, which was run by President Bill
Clinton and Chelsea Clinton at the time.
PROBLEM 2
In 2017, Trump maintained ownership and control
of his international business, becoming the first
president since Nixon not to comply voluntarily
with conflict of interest rules. In addition, the
family business of Jared Kushner, Trump’s son-inlaw and senior adviser, pursued relationships with
foreign governments and with foreign companies
that have business before the U.S. government.
And EPA Administrator Scott Pruitt rented a luxury
apartment at below-market rates from the wife of
an energy lobbyist with business before the EPA,
among other ethical lapses.
TASK FORCE PROPOSED RESPONSE
Congress should pass a law to enforce the
Constitution’s Emoluments Clauses. And it
should extend safeguards against conflicts of
interest to the president and vice president, with
exemptions that recognize the president’s unique
role. Congress also should revamp the Office of
Government Ethics so it’s better able to craft and
enforce common-sense ethical standards for the
executive branch.
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Specifically, Congress should pass legislation requiring the
president, in a small subset of cases, to explain his or her
decision for pardons or grants of clemency in a written
report to the House and Senate Judiciary Committees. To
minimize any burden on the president, the reporting
requirement should apply only in cases where the individual seeking a pardon has a close personal, professional, or
financial relationship to the president — a family member,
business partner, current or former employee or professional colleague, or political contributor — or to the president’s
spouse, close family member, or business associate. In
courts, similar relationships typically warrant recusal by a
judge.203 The report should address whether and how the
president considered the factors historically used by the
pardon attorney in evaluating requests.204
This legislation would provide the public with some
confidence that the pardon power is being used to further
justice, rather than to favor presidential allies or to reduce
the president’s own criminal liability. At the same time, it
would create an avenue for political accountability
for abuse of an otherwise unchecked authority. And it
would provide Congress with an opportunity to respond
to abuse if the president flouts the reporting requirement.
There is ample support and precedent for greater transparency in the pardon process.205 From 1885 to 1932,
presidents submitted detailed reports to Congress about
pardons and clemencies they had granted, which included, in many (if not most) instances, some explanation for
the grants. These reports even noted if there were
disagreements between the president and the pardon
attorney or the attorney general and whether the applications did not go through “normal channels.”206 Even
without a mandatory reporting requirement, some recent
presidents have felt compelled to explain their use of the
pardon power.207 Reporting requirements are also in place
in at least 14 states, which require governors to provide
reasons for each use of their pardon authority.208 There are
currently at least three bills pending in Congress that aim
to increase the transparency and prevent abuse of the
pardon power.209
We do not believe that this limited reporting requirement
would unduly burden the executive branch. There have
been on average only 193 acts of clemency a year going
back to 1900.210 Only a minute number of these would
be subject to the reporting requirement. Indeed, at least
one former U.S. pardon attorney has called for a return
to the pre-1933 policy of reporting to Congress on all
grants of clemency,211 though we do not believe we need
to go that far. In short, the risk of added burden is far
outweighed by the accountability that further transparency would bring.

Finally, analogizing from other reporting requirements
Congress has imposed on the president, such as reporting
to Congress the reasons for removing inspectors general
(in the Inspector General Act)212 or making White House
documents available to Congress (in the Presidential
Records Act),213 we believe that such a reporting requirement is within Congress’s constitutional authority.214
Requiring a president to state the reasons for granting
pardons in limited instances does not control or limit the
president’s ability to grant a pardon.215 And it helps
Congress enforce other constitutional provisions and
better exercise its powers.216

PROPOSAL 10

Congress should pass a resolution
expressly and categorically condemning
self-pardons.
In recent months, the president has raised the possibility
of using the pardon power to absolve himself of criminal
liability — an idea that has gone from politically unthinkable to a presidentially asserted “absolute right.”217 For a
country born in revolt against a king, it is hard to imagine
an act more damaging to the principle that no one is
above the law than a self-pardon by the president.
No president has ever pardoned himself, but two have
now considered it. In 1974, President Nixon explored the
possibility of a “self-pardon” before resigning, prompting
the Department of Justice’s Office of Legal Counsel
(OLC) to opine that the president cannot pardon himself,
based on the “fundamental rule that no one may be a
judge in his own case.”218
Rather than waiting to criticize such an act after the fact,
Congress should try to prevent this offense to the rule of
law by passing a resolution making clear it opposes
so-called “self-pardons” and believes they are an unconstitutional exercise of the pardon power. The resolution
should also make clear that Congress will initiate impeachment proceedings if the president uses the pardon
power to try to pardon himself and could express concern
about, and potential responses to, other abuses of the
pardon power that suggest public corruption or lack of
regard for rule of law and separation of powers principles.219
There is precedent for this kind of congressional resolution.220 At least 33 “sense of ” Congress resolutions have
been introduced in Congress to disapprove, censure, or
condemn a president’s actions, with a 1912 resolution
condemning President Taft being the latest that was
adopted.221 Some members of Congress have recently
argued for a more significant response — like amending
the Constitution to expressly limit the president’s pardon

power222 — with three bills pending in the current
Congress aiming to do so.223 In fact, Rep. Karen Bass
(D-Calif.) proposed a similar resolution in 2017 disapproving of a self-pardon or a pardon for any member of
the president’s family, but the resolution has not attracted
bipartisan support.224
A strong bipartisan resolution would send an important
message that Congress will hold the president accountable
for any attempt at self-pardon.

PROPOSAL 11

Congress should pass legislation to
protect special counsels from improper
removal.
There is also risk of abuse when a law enforcement
investigation implicates high level government officials
— especially the president. At minimum, investigators
must be secure in the knowledge that their pursuit of
justice will not result in their termination. And the
American public must be confident that even our
highest-ranking officials are subject to the rule of law.
For at least the last several decades, the American public
and Congress have consistently supported efforts to
insulate prosecutorial decisions from improper partisan
or personal considerations. For instance, in the immediate aftermath of the Watergate special prosecutor’s firing
during the Saturday Night Massacre,225 public opinion
shifted in support of impeaching President Richard
Nixon,226 members of Congress introduced impeachment resolutions,227 and a federal district court judge
ruled that the firing of the special prosecutor was
unlawful.228 A few years later, Congress enacted the
now-expired Independent Counsel Law, along with the
Civil Service Reform Act of 1978, which codified the
principle that federal employees (specifically, members
of the civil service) should be insulated from administrations’ political whims.229
In 1999, after Congress declined to renew the independent counsel statute, the Department of Justice adopted
regulations laying out a process for appointing a special
counsel to pursue investigations of White House officials
or other senior political appointees.230 The special counsel
is appointed by the attorney general and may only be
removed for “misconduct, dereliction of duty, incapacity,
conflict of interest, or for good cause.”231 These provisions
are meant to protect the special counsel from actual or
perceived threats that could otherwise influence or
impede his or her investigation, while providing a
mechanism to hold the special counsel accountable in the
event of misconduct.
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To be sure, tenure protections have not kept presidents
from bristling at investigations by independent or special
counsels. President Clinton, for example, famously
sparred with Independent Counsel Kenneth Starr during
his investigation.232 Nevertheless, recent statements and
actions by President Trump suggest a far more serious
threat to Special Counsel Robert Mueller’s investigation,
reinforcing the importance of the department’s protections against removal, while simultaneously demonstrating why Congress should pass a law to protect the
special counsel from removal without cause, rather than
relying on executive branch regulations that can be
amended or rescinded.
To give a partial review: After President Trump fired FBI
Director James Comey, at least in part because of “this
Russia thing,”233 Deputy Attorney General Rod Rosenstein appointed Special Counsel Robert Mueller to
continue the investigation. Since then, President Trump
has repeatedly accused Mueller and his team of having
“conflicts of interest” and has regularly referred to the
investigation as a “witch hunt.”234 He reportedly ordered
Mueller’s firing in June of 2017 but walked back the
order after White House Counsel Donald F. McGahn
threatened to resign.235 He has also made statements that
appear intended to limit the scope of the investigation,
stating that if the investigation veers into a review of his
personal finances that would cross a “red line.”236 President Trump has also publicly berated those he holds
responsible for appointing the special counsel, including
threatening to fire Attorney General Jeff Sessions
because of Sessions’s decision to follow Department of
Justice rules and recuse himself from the investigation237
and publicly attacking Rosenstein over the Mueller
appointment.238
Notably, of course, the president has not yet removed
the special counsel. The critical Department of Justice
regulations forbid him from doing so, but they are
hardly a guarantee that he will not eventually do so.
Because the current protections are merely regulations
created by the Department of Justice rather than law, the
executive branch can repeal or modify them without
involving Congress.239
President Trump’s aggressive actions and statements
against the Russia investigation, as well as Special
Counsel Mueller and his team, have left many to fear
that his administration will eventually repeal or modify
the current DOJ regulations,240or that a future president
facing a special counsel he or she deems hostile may be
emboldened to do so. It is increasingly clear that special
counsel protections need to be enshrined in a statute.
For these reasons:
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 Congress should pass legislation to shield special
counsel investigations from improper political
interference. The legislation should require that the
special counsel may only be removed for cause, and it
should establish judicial review of any for-cause
determination.
The Task Force recommends supporting the bipartisan
Special Counsel Independence and Integrity Act (S.
2644),241 introduced by Sens. Lindsay Graham (R-S.C.),
Thom Tillis (R-N.C.), Chris Coons (D-Del.), and Cory
Booker (D-N.J.) amid concerns that Special Counsel
Mueller would be fired. The bill, which was voted
favorably out of the Senate Judiciary Committee,242 would
only allow the special counsel to be removed for cause, and
it limits the removal power to the attorney general or the

PROPOSAL

Making Tax Returns Public
PRINCIPLE
Presidents should release their tax returns — as every
president since Nixon has done (Ford released a
detailed summary of them) — to ensure that they can be
fully vetted by the public and the media.
PROBLEM
In 2017, Trump became the first president not to
release his tax returns since Lyndon Johnson.
TASK FORCE PROPOSED RESPONSE
Congress should require the president and
vice president, and candidates for those offices,
to publicly release their personal and business
tax returns.

most senior Senate-confirmed Department of Justice
official who is not recused from the matter. The bill also
allows the special counsel to challenge his or her removal
in court, requiring that any such challenge be considered
on an expedited basis and that any appeals be directed to
the Supreme Court, and provides for the preservation of
the special counsel’s materials in the event of dismissal.
This legislation would not prevent a future president from
publicly railing against or even threatening those involved
in a special counsel investigation, but it would provide
greater assurance that the president cannot unilaterally end
an investigation.

Legislation to protect the special counsel from improper
removal is within Congress’s constitutional authority, as
evidenced by similar exercises of its authority in the past
that have been found to be constitutional.243 Congress
previously established an independent counsel with
jurisdiction to investigate criminal misconduct by
high-level executive branch personnel whose prosecution
by the administration might give rise to conflicts of
interest.244 Congress insulated the independent counsel
from improper removal by superiors.245 Congress has also
enacted legislation protecting numerous other federal
officers from arbitrary removal.246
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Appendix: Ethics and Disclosure Requirements

Is the official required to:

President
and
Vice President

Cabinet
members and
other senior
executive
branch officials

Members of
Congress

Federal judges

Candidates for
federal office

Make annual financial
disclosures* using OGE
Form 278?

Yes

Yes (including
nominees)

Yes

Yes

Yes

Follow federal conflict
of interest law and
regulations, and related
rules?

No

Yes

No

No

No

Abide by the insider
trading rules and
transaction reporting
requirements of the
STOCK Act?**

Reporting
requirements
only

Reporting
requirements
only

Yes

No

No

Follow other rules to
prevent conflicts of
interest?

No

Some,
depending on
the agency

Yes
(House and
Senate ethics
rules)

Yes
(Code of
Judicial
Conduct)

No

*F
 orm 278 requires disclosure of the filer’s compensation, investments, assets, gifts, liabilities, certain employment agreements or arrangements, and similar information regarding their spouse and dependent children.
** The STOCK Act forbids members of Congress and their staffs from engaging in insider trading on the basis of information
derived from their position. It also requires certain officials to report securities transactions valued above $1,000.
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Endnotes
1

The Federalist No. 51 (James Madison) (“In a single republic, all the power surrendered by the people is submitted to
the administration of a single government; and the usurpations are guarded against by a division of the government
into distinct and separate departments.”).

2

S. Res. 338, 88th Cong. (1964) (establishing a Select Committee on Standards and Conduct in the Senate); “Senate
Committee Reorganization,” Congressional Record, vol. 123, Feb. 1, 1977, p. 2886 (creating a permanent Select Committee on Ethics to replace the Select Committee on Standards and Conduct); H.R. Res. 1013, 89th Cong. (1966)
(establishing a Select Committee on Standards and Conduct in the House of Representatives); H.R. Res. 418, 90th
Cong. (1967) (establishing a Committee on Standards of Official Conduct in the House of Representatives); H.R.
Res. 895, 110th Cong. (2008) (establishing an independent Office of Congressional Ethics in the House of Representatives).

3

“Code of Conduct for Judicial Employees,” in Guide to Judiciary Policy, Administrative Office of the United States
Courts, 2013, available at http://www.uscourts.gov/rules-policies/judiciary-policies/code-conduct/code-conduct-judicial-employees.

4

“Governments are instituted among Men, deriving their just powers from the consent of the governed.” Declaration
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62 See 18 U.S.C. § 208(a) (barring most “officers” and “employees” of the federal government from participating “personally and substantially” in specific matters in which they, their spouse or minor child, business partners, or organizations with which they are affiliated have a “financial interest”); see also “18 USC § 208: Acts affecting a personal
financial interest,” Office of Government Ethics, accessed Nov. 16, 2017, https://www.oge.gov/Web/OGE.nsf/Resou
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at most only have a direct and predictable effect[] . . . on a financial interest of the employee in or with a party, such
as the employee’s interest by virtue of owning stock.”); Jack Maskell, Financial Assets and Conflict of Interest Regulation
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65 5 C.F.R. § 2635.402(b)(3).
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70 “Announcement of the Formation of a Blind Trust to Manage the President’s Personal Assets,” Jan. 30, 1981, in Gerhard Peters and John T. Woolley, The American Presidency Project, http://www.presidency.ucsb.edu/ws/?pid=44168.
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land or natural resource interests and transactions for high-ranking officials in the Department of the Interior).
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subpoena power and requires reauthorization every new Congress).
90 Maggie Severns, “Reckless Stock Trading Leaves Congress Rife with Conflicts,” Politico, May 14, 2017, https://www.
politico.com/story/2017/05/14/congress-stock-trading-conflict-of-interest-rules-238033.
91 Id. (reporting that 28 House members and six senators each traded more than 100 stocks in the past two years).
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adjudicative administrate proceeding involving ‘the differing rules of fair play, which through the years, have become
associated with different types of proceedings.’”); Muset v. Ishimaru, 783 F. Supp. 2d 360 (E.D.N.Y. 2011) (holding
that due process requires that an agency adjudicator give those being punished notice and an opportunity to be heard
before enforcing the punishment).
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administration, the administration’s Medicare chief, Thomas A. Scully, was granted a waiver to seek employment
representing private healthcare clients even as he was helping to craft the administration’s proposal to expand Medicare
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(OGE)”); Letter from Liz Hempowicz, Project on Government Oversight, to Honorable Jason Chaffetz, Chairman,
and Honorable Elijah Cummings, Ranking Member, House Committee on Oversight and Government Reform (Feb.
14, 2017), available at https://www.pogo.org/letter/2017/02/suggested-ethics-reforms-for-2017/ (“Suggested Ethics
Reforms for 2017”); Executive Branch Reform Act of 2007: Hearings on H.R. 984, Before the House Comm. on Oversight
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